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Dear FOI seminar participants,

July 2005 I wrote this article. It gives you in short an overview of government transparency and FOI in The Netherlands. Worldwide the fourth country with transparency litigation, but the volume of requests in on a shameful level compared to Anglo-Saxon and Scandinavian countries.

Kind regards, Roger Vleugels

The Dutch FOIA: a 25 year old toddler

It was an anniversary, but it passed almost unnoticed last may. That month the Dutch FOIA [Wet openbaarheid van bestuur: Wob] was 25 years old. No reason to party. 

The Wob itself isn’t the problem. The Dutch FOIA is an average one. The problem is the government and the Dutch culture with its Calvinistic streak.

Let’s start this introduction to the Wob with some facts and history followed by an analysis of the problems and a shortlist with some major disclosures.

Some Wob-facts and -history

Volume and a short history

Since the midnineties, the amount of Wob requests filed with national government bodies amounts to [roughly] 1.000 a year, which is extraordinary small. In the US the amount of federal FOI requests is about 2.5 million and in England since January 1ste 2005 more than 100.000. 

Important in this comparison is that the volume of active transparancy by government bodies themselves [those docs that are automatically disclosed] in those countries comparable is.

However, by Dutch standards 1.000 requests a year however is quite a lot. At the start of the Wob one newspaper [NRC Handelsblad] used the Wob. From 1980 till 1990 there were in total at national level no more than a few hundred requests. 

Quite a substantial part of them were written by NRC’s Jose Toirkens, among them some classic stuff. Still famous after all those years are her requests on internal cabinet papers and docs concerning the formation of cabinets. 

In the eighties Arthur Maandag, a journalist at the Haarlems Dagblad, is the second originator using the Wob: His request disclosed intelligence docs, including British ones!, on the Dutch government and Prince Bernard in WW II in London.

Cynically spoken during the first 15 years of its existence the Wob had only those two serious requesters. The lack of transparency and the lack of the will to file requests is both quite dramatical and a democratic shortcoming. The reason is very simple: the typical Dutch consensus oriented poldermodel mixed with its Calvinistic streak.

This means that potential, possible or actual participants in policy development, like trade unions, environmental groups, other ngo’s, political parties tend to be polite and very friendly. The common feeling [also among journalists] is that filing Wob-requests could disturb this friendly setting. And even worse: there is no urgent feeling to control the government.

In the nineties, for the first time in Dutch history, parliament and press seriously attempted to control the government. For instance, in an few years there are more parliamentary inquiries than in the whole parliamentary history till then. In national newspaper and in the major networks a new type of job is created, that of the investigative journalist. Hopeful signs. But the total amount of investigative journalists in the whole of the Netherlands [16 million inhabitants] is comparable to the number of investigative journalists in Der Spiegel and The Washington Post combined.

Nevertheless this new climate generated a growing use of the Wob.

The procedure and the success-rate

After filing a Wob request the government has to answer within 28 days. In about 5% of all cases she will do so. In 95% the decision will take 1-2 month more. In Dutch law there are no effective sanctions for this misconduct. This slowness is a serious problem because it undermines one of the fundamentals of the Wob: an as much as possible real-time control possibility for every citizen.

In 15% of all request the first decision discloses at least a substantial part of the requested  docs. After an administrative appeal, which takes another 3-5 month, this will rise to 35%; after a court appeal, which again takes 1-3 years!, to 65% and after an appeal at the high court [the Council of State], another 1-2 years, the success-rate will rise a bit further. 

In other words: as an investigative tool, filing a Wob request scores an average. After 1-2-3 months successful in 15% of all cases and after another 3-4-5 month in 35%.

The range

All Dutch government and public bodies are Wobable. [Yes, a new Dutch word.] Under the Wob range are not only government docs, but all docs in stock, in archives in or under government or public bodies, at every government-level [national, provincial  and local] and at every document-level [source docs, aggregated docs, concept or draft or half-finished docs] and any type of doc [paper, digital docs, digital data, audio/video]

Some examples:

- Agency / department / regulatory commission / government controlled corporation / etc

- The whole executive branch of the government

- Intelligence Agencies / Police

- Immigration and Naturalization Service

- Consumer Product Safety Authority and all other Authorities, Agencies and Inspections

  like the Dutch Health Care Inspectorate

- The prosecution offices en the prosecutors


and

- All outside the government produced docs but in stock in or under a government body.

- The Wob has statutory provisions concerning compilation of docs in order to meet the 

  request


but

- The Wob does not apply to Parliament, to courts and judges and to private corporations

  [Parliament docs and court rulings have each an own freedom of information system

  which is more liberal than the Wob.]

- There is no requisite in the Wob to generate new information or docs

The costs

Filing a request is free. Disclosed docs cost € 0,35 per page; digital docs and date a few euro. Administrative appeal is free. A court appeal costs € 276,00; a high appeal € 414,00.

A bit of analysis

As mentioned the Wob law itself is in its text and in its intentions an average one. The problems are:

- The typical Dutch Calvinistic streak and the poldermodel

- No serious tradition in political research, not in the press, not in ngo’s, nowhere in fact 

- No sanctions for opportunistic and unlawfull behaviour and misuse of exemptions

- No sanctions, like for instance € 25 for every day delay, on slowness

- Far to many and far to vague exemptions

- The shape Dutch government archives are in is not good, to says the least. This generates

  search problems for civil servants. [There is no notification or registration system! / The 

  record keeping and management is poor, very poor].

The Wob, as extra-parliamentary control tool, has to be as effective as parliamentary control. Everything a parliament member can disclose through asking the minister, can a civilian disclose by using the Wob asking the right questions. In other words: extra-parliamentary control should be as effective and dig as deep as parliamentary control.

In spite of all the dark pictures I’ve painted in this text, in 15 to 35% of all requests the Wob is successful. And sometimes very successful. There are a lot of important disclosures, zee the list elsewhere in this article.

Since the mid-nineties almost every month a by the Wob generated disclosure causes major press attention and/or questions in parliament.

Dark clouds

The growing use of the Wob which started midnineties has stopped, and more important the succes-rate tends to decline. 

Last December, the Council of State, the highest administrative court in the Netherlands gave two identical and very remarkable rulings. In both cases the legal procedures were taken to the highest court by two national papers, Algemeen Dagblad and Trouw. By appealing to the Wob they wanted access to data of the Dutch Health Care Inspectorate and the Food and Consumer Product Safety Authority. The request was denied as public disclosure of the data would create a disproportionate disadvantage for those inspected organisations, as they would than appear as being weaker.

These remarkable rulings are, in all possibility, leading cases. In 1996 the same Council of State gave public access to the data gathered by inspectorates. At that time the ruling was that there couldn't be a disproportionate disadvantage, as the 'weaker' organisations are entitled to their disadvantage. This 1996 ruling has not only been corroborated repeatedly, but extended as well.

Since 1996. the present government is the first to oppose this transparency. It is worrying that the independent judiciary hurries to align their rulings with the political 'wishes' of the government.

The disclosures exemptions

There are three groups of exemptions: the absolute ones, the relative ones, and the restrictions.

The absolute exemptions

- Everything concerning the Royal Family, Royal Household and the internal Cabinet debates

- National Security 

- Confidentiality on trade and business secrets stored in government docs

- Some types of privacy data

Absolute does not mean absolutely absolute. Toirkens and Maandag were the first to successfully challenge these barriers. Toirkens on internal Cabinet debates and Maandag on National Security. I myself have won several hundred cases in the sector National Security, cases on security policies in general, security clearances, spy-files of clients who were spied on [if older than 5 years]. NRC Handelsblad has won several cases in spite of the confidentiality exemption.

However, being hit by an absolute exemption always means a serious set back because it urges you to walk the whole route of administrative appeal, court appeal and most of the times also the high court appeal. It takes 3-5 years.

The relative exemptions

- Diplomacy

- Financial interests of the State

- Law enforcement docs if case related

- Inspection data and methods

- Some types of privacy data

- Disproportionate disadvantage

Most of the requests are confronted with one or more of these exemptions. Since the mid-nineties, jurisprudence have stretched these exemptions several times, especially concerning inspection data. However, since a few year this trend has dramatically changed. The disclosure of law enforcement docs, even if not case related, has almost stopped completely and since December 2004 even the disclosure of inspection data is stopped by the high court. This inspection data blockade-approach is contrary to international trends. 

The restrictions

- Internal docs and personal opinions on policies of civil servants

A dramatically misused exemption. Since the more authoritarian governing style of this cabinet and since the so-called war on terror more en more docs are called internal docs and more and more docs are not disclosed because they contain personal opinion of civil servants. 

Some disclosures

Volumes of drugsrunners

Deployment instructions for Dutch troops in Iraq

Regulations on Arms Fairs

Volumes suspended pupils from schools and the policy

Noise and pollution regulations Schiphol Airport

Integrity Schiphol

Docs on a car parking

Research on paedophile ring in the fifties

Fraud in Casino’s

Residues in food

Criminal analyses on drug trafficking

The Mitrokhin files

XTC-docs

Sars

Job screening and security clearings

Large scale fraud by building constructors
Turmoil in the fire department of Boxmeer

Intelligence file on a publisher 

Intelligence files of hundreds of activists and members of a.o. peace-, anti apartheid-, anti nuclear energy- and civil rights movements

Transcription of 112-tapes

Transcription of air traffic controllers tapes

All kinds of budget data

Reconstruction of the Srebrenica massacre

Hospital infections

EU agricultural subsidies

Dutchbat III training video’s

Journalists having sidelines

Politicians having sidelines

Judges having sidelines

Lying of the Israeli ambassador in de El Al crash on Amsterdam

Data of the Consumer Product Safety Authority

Lockheed scandal

Intel files on the far right in a city

Reports of State Police

Hooligan stopping regulations

Allowances and expenses of ministers, mayors and so on

Reconstruction of the buying of the Mondriaan painting: Victory Boogie Woogie

Corruption case known as: the Ceteco banking fraud

Intel files for the film Dutch Approach on Molukkian Terrorism

Intel docs on PKK-leader Öcalan

School quality

Hospital quality

Driving school quality

Building plans

Abortion data

Data and government scenario on Creuzfeldt Jacob disease

