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Prime Minister’s Message

geTe "3
Prime Minister
MESSAGE

I am glad to know that the Commonwealth Human
Rights Initiative is organizing a Conference on "Effective
Implementation : Preparing to Operationalise the Right to
Information Act 2005."

The passage of the Right to Information Bill, 2005 in
Parliament recognizes the people's right to information which
has been proclaimed by numerous judicial pronouncements as a
fundamental right enshrined in our Constitution. By
encompassing in its scope the Central and State Governments
as also the grassroots democratic bodies and the institutions
receiving government grants, the legislation has got a wider
reach to empower citizens with information for ensuring
transparency, accountability and good governance. The
implementation of this far reaching legislation augurs well for
deepening and revitalizing democracy and make it more
relevant for the lives of our citizens. Any attempt to focus
attention to put it into practice and in full measure will be a step
in the direction of making it an instrument to overhaul our
democratic system for well being of our common people.

On this occasion, | extend my greetings and good
wishes to the organizers and participants for the success of the
Conference.

New Delhi
May 24, 2005



Executive Summary

The new all India Right to Information law [RTI] is probably one of the most important laws to
be passed since Independence. Its successful implementation is directly linked to the level of
commitment within government: especially the commitment of the political leadership and the
bureaucracy. This in turn directly correlates with their knowledge and their understanding of
the beneficial effects the new RTI Act will have on overall governance. It is therefore
imperative that there be immediate and wide scale dissemination of knowledge about the law
and also assistance provided for all the many queries and concerns that will naturally arise.
The burdens and enormity of the tasks ahead will be much ameliorated when civil society
and government collaborate on working through strategic initiatives designed for effective
implementation

The new RTI law creates obligations for State and Centre and sets up implementation and
monitoring mechanisms for both. It is therefore important to maximise as much uniformity as
possible in the way in which the Act functions. An early National Conference of Chief
Ministers and/or Chief Secretaries should be called to disseminate knowledge of the new law
and to work through implementation and harmonisation. Never forgetting that this act,
besides underpinning administrative reforms, enables a human right to be realized, this
Conference should establish an empowered Committee to look into creating easy to use
common modalities so that the people of the country, wherever they are, end up with the
same right with similar rules and processes

The nodal agency responsible for implementation of the Act must design an implementation
process that is inclusive and therefore works in collaboration with multiple stakeholders,
including State nodal agencies, other key departments (eg. Panchayat Raj, Finance, Law,
Social Development), Administrative Training Institutes, civil society, the media, academics,
international RTI officials

As a first step, the “Action Plan for Implementation” should be collaboratively developed as a
matter of absolute priority. The outlines of this plan can be more quickly laid out through the
Conference above-mentioned

The Action Plan should identify what systems and tools will need to be developed/produced
to support implementation, eg. guidance notes for officials, IT monitoring systems, forms,
template responses, etc

Rules should be developed participatorily and should be open for public comments

A consistent set of Rules should be developed across the country to minimise
implementation confusion

P10s and Appellate Authorities need to be identified and trained as a matter of priority
Records management and archiving need to reviewed and improved as necessary
Leadership for ensuring effective proactive disclosure should come from Chief Ministers,

Chief Secretaries — with the Heads of Department directly responsible for implementation
and the Information Commissions responsible for monitoring

A directory of PIOs and other key officials responsible for implementing the Act should be
collated and published as a matter of absolute priority

Information should be updated regularly, although how often depends on the nature of
information (eg. information on subsidies or concessions, which is both important for the
public and constantly changing, needs to be updated immediately)

Develop guidelines on minimum requirements regarding content of each proactive disclosure
obligations and the methods of publication

Consider an additional requirement via the Rules, that where certain information is
repeatedly requested or is of particular public interest, it should be proactively disclosed

Clarify the Structure of the Commission — will it operate as a collegiate body making
decisions by majority or with individual Commissioners and Commission staff making
decisions?
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Select Information Commissioners through a process which is as transparent and open as
possible

Give the Information Commissions operational and budget autonomy (including their own
line item in the national budget)

Permit Information Commissions to employ staff from outside the public service to ensure
that staff have appropriate expertise on the subject

Empower Information Commissions to make their own procedural rules

Develop clear process guidelines to ensure that decisions are made in a consistent manner
and with proper oversight over final outcomes

Set in place systems, guidelines and processes to ensure that all officials with duties under
the law properly know how to discharge their functions

Clarify the application process, in particular how application receipts will be given, how fees
will be paid, how Assistant PIOs and PIOs will interact, etc (see p.21 for details)

Clarify how Appellate Authorities (AAs) will be appointed and supported in their duties

Clarify how Appellate Authorities and Information Commissions are expected to function, in
terms of their hearing processes, their outreach, the interaction between the various
Commissioners, etc (see p.22 for details)

Clarify how PIOs, AAs, and Information Commissions are to be encouraged to make
consistent decisions (eg. by developing guidance notes, process manuals, casework
guidelines and capturing decisions for future reference)

The Training Division of the Department of Personnel and Training (DoPT) should be the
lead agency for coordinating the training programme for the P10s, Appellate Authorities and
other government officials across the country

The DoPT needs to develop a training strategy as a matter of immediate priority. Its strategy
should identify who will have responsibility both for undertaking training, monitoring the
implementation of the training programme, and preparing training modules and materials. It
should be time-bound

Training should be done in a “cascade” mode, which works on the model of “training of
trainers”. As soon as possible, an initial batch of trainers should be drawn from all the States
and trained by DoPT as an absolute priority. These trainers would then be tasked to take
responsibility for leading training for PIOs and Appellate Authorities in their respective States

Central and State government training institutes along with civil society organisations should
also be supported to carry out training for officials

Clarify within each public authority who will be responsible for managing, monitoring and
interfacing with the Information Commission and nodal agency

Set in place application and appeals monitoring systems (whether paper-based or
computerised) from the outset, to ensure that proper information can be collected for the
annual reports required to be produced by the Information Commissions

Give Information Commissions the power to initiate their own complaints (even in the
absence of a complaint) so that they can monitor and, where necessary, investigate patterns
of non-compliance and not just individual cases

Individual departments at the Centre and in the States should be responsible for
implementing outreach strategies, eg. through their Publicity/Information Departments

At the district level, District Magistrates, revenue officers and panchayat representatives
should be made responsible for outreach

Partnerships with civil society are crucial — need to utilise civil society networks when
undertaking public outreach activities

Develop a detailed dissemination plan which prioritises which information needs to be
disseminated most urgently and in what form



Develop a detailed media plan, so that the mass media are utilised to the greatest extent
possible

Rural people are the most critical target. Approaching them will take a long time though, such
that strategies need to be developed for outreach in both the short and longer term.



Introduction

On 12 May 2005, the Rajya Sabha finally passed the keenly awaited Right to Information Bill.
Having been passed by the Lok Sabha earlier, with the President’s assent, the Bill will finally
come into force as the new national Right to Information Act 2005. This overwhelming success
comes after hectic lobbying by civil society with the United Progressive Alliance Government.
One year ago, the UPA’'s Common Minimum Programme promised to provide transparent and
accountable government by making the national RTI law more “progressive, participatory and
meaningful”. To a large extent, the Government has redeemed that promise. The new RTI law is
a much improved version of the old Freedom of Information Act 2002, which was passed by the
previous Government but never implemented.

Notably, the new law contains a provision which explicitly states that the Act will come into force
within 120 days of enactment. This means that there will be only 4 months to prepare for
implementation once Presidential assent for the Bill is received. In real terms, implementation
poses a huge challenge to government — the new law covers both Central, State, and local
(panchayat and nagarpalikas) government agencies. As the Act is applicable to the whole of
India (with the exception of Jammu and Kashmir), ensuring that all offices throughout the country
are prepared in time is no small task. Both the Central Government and all of the State and
Union Territory Governments will need to get to work immediately to bed down the key
provisions of the Act and ensure that all offices are prepared to process applications from the
public as soon as possible.

To assist Central and State Governments to prepare for implementation of the new act, CHRI
organised a Conference on “Effective Implementation: Preparing to Operationalise the New
Right to Information Act 2005” from 24-26 May 2005. The Conference was designed to bring
together government officials from the Centre and the States, as well as civil society
representatives (see Annex A for a Participants List) to focus on some of the key implementation
issues that all stakeholders will have to consider. The first day was devoted to a civil society
consultation, while the next two days involved all stakeholders.

To facilitate discussions and share experiences on challenges and good practices, CHRI also
invited international experts on RTI and its implementation, from Mexico, UK, Canada, Jamaica
and South Africa as resource people. In attendance were:

e Mr Juan Pablo Guerrero Amparan - Information Commissioner with the Mexican
Federal Institute for Access to Public Information (IFAI).

e Mr Phil Boyd - Assistant Information Commissioner from the UK Information
Commissioner’s Office.

e Mr Marc Aurele Racicot - Assistant Adjunct Professor, University of Alberta, on
secondment from the Office of the Information Commissioner of Canada.

e Ms Aylair Livingstone - Director of the Jamaican Access to Information Unit.
Mr Mothusi Lepheana - Director of the Access to Information Unit in the South African
Human Rights Commission.

This report summarises the key discussion over the three days and attempts to capture the
suggestions, ideas and queries of participants with a view to assisting Governments to identify
key implementation priorites and develop a comprehensive, time-bound Action Plan for
operationalising the new law. This Report is best read in conjunction with the Resource Materials
distributed at the Conference. For a copy of the Resource Materials please contact Ms
Mandakini Devasher at CHRI at mandakini@humanrightsinitiative.org or +11 2685 0523.
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Overview of the RTI Act 2005

To fully appreciate the key implementation challenges facing the Government, it is first
necessary to understand the key elements of the new RTI Act 2005.

Coverage

In response to strong lobbying from civil society, the original Bill was amended to extend
coverage to all State and local bodies as well as Central Government public authorities. This
reflects the approach taken in the earlier Freedom of Information Act 2002. It is undoubtedly
positive that the Act is designed to apply across the country at all levels, because only eight
States and one Union Territory have passed their own access laws. However, in practice it
remains an open question as to whether and how a law which was passed by the Central
Parliament will be implemented by State Governments.

The Act purports to cover all “public authorities”. These have been broadly defined to include
any body established or constituted by a law of the Central or State Governments (which serves
to cover Panchayats and municipal bodies). Public authorities also include any body owned,
controlled or substantially financed by a Government and any non-Government organisation
substantially financed, directly or indirectly by funds provided by a Government.

The Act confers a right to "information” rather than just "records” or "documents". In keeping with
best practice in some Indian States, information has broadly been defined to permit the
inspection of public works including taking samples of materials. (In Delhi, a similar provision has
been used to expose corruption in public construction activities). The definition also includes
"information relating to a private body which can be accessed by a public authority under any
law". This provision is an interesting variation on promoting disclosure by private bodies because
it is designed to keep the onus on the Government to collect information from private bodies,
rather than requiring the public to chase private bodies themselves.

Proactive Disclosure

The list of information to be proactively published by public authorities is very broad (see Annex
B for a comprehensive list). In addition to standard provisions commonly contained in access
laws, public authorities must publish: the budget allocated to each agency, including plans,
proposed expenditure and reports on disbursements; the manner of execution of subsidy
programmes, including the amounts allocated and beneficiaries; recipients of concessions,
permits, licenses; and relevant facts while formulating policies or announcing decisions. The Act
explicitly states that it "shall be a constant endeavour...to provide as much information suo
motu...so that the public have minimum resort [to the Act]".

Processing Applications

Public Information Officers (PIOs) are required to be appointed "in all administrative
units/offices...as may be necessary to provide information to persons requesting it". Assistant
PIOs are also to be appointed at each sub-divisional or sub-district level, and these Assistants
are tasked with receiving applications and appeals and passing them on to the relevant
PIO/Appeals body. These provisions combined are designed to bring access closer to the
people, by ensuring that applicants can submit requests in their local area, rather than having to
rely on the post or travel to the administrative headquarters.

Most applications must be processed within thirty days, although the time limit is extended to 40
days where third party submissions are to be called for. These time limits are reduced to a mere
48 hours where the information sought "concerns the life and liberty of a person". An application
fee can be levied, although this is to be prescribed in Rules. Any fees must be "reasonable" and
no application fee shall be charged for persons who are below the poverty line. Where a public
authority fails to comply with time limits under the Act, the information shall be provided to the
applicant free of charge.



When processing an application, a PIO must release the information requested unless it is
covered by one of the exemptions contained in the law, which are intended to protect particularly
sensitive information (see Annex D for a detailed list of the Exemptions). Unfortunately, some
exemptions are overly broad, with entire agencies exempt from disclosure and a very broad
exemption for Cabinet papers and other internal deliberation documents. Notably, however, all of
the exemptions (save those related to copyright) are still subject to a public interest override,
whereby information may be disclosed "if public interest in disclosure outweighs the harm to the
protected interests".

Processing Appeals

The Act contains a two-step appeals process. First, if an applicant is aggrieved by the actions of
a PIO, he/she can appeal to an Appellate Authority, which is defined as an “officer senior in rank
to the PIO”. It remains to be seen how this provision will be implemented in practice. Will as
many Appellate Authorities as PIOs need to be appointed? Or, recognising that a smaller
number of appeals will be received than applications, can a lesser number of Appellate
Authorities accordingly be appointed? This may make it easier to conduct training programmes
and develop the expertise of Appellate Authorities.

If the applicant is still unhappy after making a complaint to the Appellate Authority, he/she can
complain to (newly established) Information Commissions, which need to be set up at the Centre
and State levels. The Commissions will be headed by a Chief Information Commissioner
supported by up to 10 Information Commissioners. Commissioners will be selected by a
Committee comprising the Prime Minister/Chief Minister, the Leader of the Opposition and a
Cabinet Minister. The Commissions are given broad powers to hear appeals and are also tasked
with regular monitoring of the law (including production of annual reports). The Commissions can
make any order required to bring about compliance with the law, including ordering release of
documents, appointment of PIOs and publication of specified information.

If an applicant is still unhappy with the outcome of his/her complaint, he /she can appeal to the
State High Court or the Supreme Court.

Penalties

Every PIO (or an officer from whom the PIO requested assistance) can be penalised Rs 250 per
day up to a maximum of Rs 25,000 for not accepting an application; delaying information release
without reasonable cause; denying information in bad faith; knowingly giving incomplete,
incorrect, misleading information; destroying information that has been requested or obstructing
furnishing of information in any manner. The final form of the Act removed references to
imprisonment for serious acts of non-compliance with the Act. Disciplinary action under the
relevant service rules may be initiated against officials for persistent violation of this Act.

Monitoring & Education

The Act requires that each Information Commissioner produce an annual report on the
implementation of the Act, which is to be submitted to the relevant Government. In support of
this, each Ministry or Department is required to collect and provide such information to the
relevant Information Commission as is required to prepare the report. The Government is then
required to cause a copy of the report to be tabled before each House of Parliament/Legislature.
The Information Commission may also provide recommendations to any authority specifying the
steps that, in its opinion, ought to be taken to promote compliance with the Act.

The Act also specifically requires that Governments must, to the extent of available financial and
other resources, organise educational programmes for the public, in particular for disadvantaged
communities and encourage public authorities to do the same; produce a User's Guide on the
Act for the public; promote timely and effective dissemination of accurate information by public
authorities; and train PIOs and produce other relevant training materials.
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Clarifying State and Centre responsibilities and commitments

Recommendations:

e The commitment of the bureaucracy will directly correlate with their understanding of the new
RTI Act, such that it is imperative that there is immediate dissemination at State
Headquarters, supported by a commitment from national leaders. This could be done in
collaboration with civil society organisations.

e Need to maximise uniformity in the law as much as possible. This could be done by calling a
National Conference of Chief Ministers and/or Chief Secretaries to discuss the law. This
Conference could establish an empowered Committee to look into common modalities, so
that the country ends up with the same right for people throughout the country with the same
rules and processes.

One participant noted at the outset of discussions that Minister Shri. Suresh Pachouri (the
Minister who piloted the Bill in Parliament) stated in the Lok Sabha that the Government
envisaged that Central and State Acts could co-exist and that citizens would have an option to
apply for information under either Act. Where there is a conflict the Central Act will prevail.
Others felt that this approach could lead to complications, particularly in terms of practical
processing of applications and complaints by public officials in the States. Some felt that any
conflicts at the edges would have to be decided by the Courts. There was also some sense that
if the Central Act was well implemented, State Acts might eventually simply fade away.

Comparatively, it was noted that in Canada, Mexico and Australia, each State has a separate
Act with exclusive jurisdiction and the national access laws cover only national public bodies. In
Canada however, the new Privacy Act does cover both national and provincial bodies unless a
province passes its own law, at which point the national law ceases to have effect in the
province. In South Africa, there is one law for the entire country, including the provinces (none of
which have their own access laws), but as a result there has been confusion over which courts
have jurisdiction to hear complaints - State Courts or the Supreme Court. Currently, all appeal
cases have to go to the Supreme Court, which puts appeals beyond poor people.

It was agreed by participants that it would be very helpful for the Central Government to clarify
the position on how to implement the Central Act in the States, in particular in those States that
already have an Act. For example:

o If a State Act already has an independent appeals mechanism, will a State Information
Commission still need to be set up? If so, will this mean that there are 2 parallel systems for
accessing State information?

o Clarity needs to be given as to how implementation costs will be covered. Will the Centre
finance State Governments to set in place proper systems for access? In such a case,
should the Planning Commission include an item for RTI in the 5 year plans? Even if money
is sent to the States by the Centre to embed access, how will the Centre ensure that it will be
spent on RTI?

o How will Governments ensure that the law will be applied consistently across the country?
This is particularly important because the right to information is a fundamental right such that
it needs to be equally and non-discriminately enjoyed by citizens throughout India. Likewise,
a civil servant should not be penalised in one State for something that will not be treated as
an offence in another State. Even if a single set of Rules is not developed, they should be
developed cooperatively between the Centre and States with a view to promoting
consistency;

It is hoped that Jammu and Kashmir, the only State not covered by the Central Act, will
incorporate the more progressive provisions of the RTI Act 2005 into their FOI Act 2003.
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Preparing for implementation

Recommendations

e The nodal agency at the Centre responsible for implementation of the Act should work in
collaboration with multiple stakeholders, including State nodal agencies, other key
departments (eg. Panchayat Raj, Finance, Law, Social Development), Administrative
Training Institutes, civil society, the media, academics and international RTI officials

e A time-bound Implementation Action Plan should be collaboratively developed as a matter of
absolute priority

e The Action Plan should identify what systems and tools will need to be developed/produced
to support implementation, eg. guidance notes for officials, IT monitoring systems, forms,
template responses, etc

e Rules should be developed participatorily and should be open for public comments

e A consistent set of Rules should be developed across the country to minimise
implementation confusion

e PIOs and Appellate Authorities need to be identified and trained as a matter of priority
e Records management and archiving need to reviewed and improved as necessary

Identifying key partners

Throughout the Conference, resource people and participants repeatedly stressed the
importance of institutionalising collaborative, strategic partnerships, both as a means of
encouraging buy-in from all stakeholders, but also as a smart way of maximising scarce
resources to greatest effect.

The Jamaican experience provided an excellent case study. In Jamaica, the Access to
Information Unit (ATl Unit), set up under the Prime Minister's Office, developed an
implementation strategy which prioritised inclusion. It was recognised at the outset, that scarce
resources for implementation would need to be creatively utilised to stretch further. One strategy
was to draw in other government agencies with complementary mandates, such as the
Information Department, Social Development Department, Consumer Affairs Group and the
Records Office (a critical group because without easy retrieval and ordered records,
implementation would be easily undermined). Jamaica also has an intricate matrix of local
government infrastructure and this has been utilised for implementation as well.

As a Unit working as part of Government, the ATI Unit recognised that the historical suspicion
between Government and civil society needed to be overcome, because civil society
partnerships are essential. Accordingly, immediately upon commencement of the Act, the ATI
Unit sent out introductory letters to MPs, the Opposition, civil society groups, human rights
organisations, educational groups and the media. The Unit was keen to devise a collaborative
rather than a confrontational strategy for working with NGOs. Institutionally, this objective was
taken forward by establishing a Stakeholders Advisory Group, comprising of civil society, media
and Government representatives (including the responsible Minister on occasion). The Group’s
terms of reference include assisting the Government with implementation, monitoring and
making recommendations for improvements. With such wide representation, the ATI Unit has
found that there is less suspicion from civil society and Government.

The UK resource person endorsed the Jamaican approach and advised that in the UK, the
Commission also recognised that building strategic relationships was the key to successful
implementation. With only 100 people regulating Freedom of Information in the UK, it was
recognised early on that the Government/Commission would not be able to do everything
themselves. To this end, the Commission enlisted the expertise of:
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e Statutory partners: For example, the Department of Constitutional Affairs (the Department in
Government responsible for implementation), the National Archives, the Scottish
Commissioner and the Ombudsman

o Key Public Authorities: For example, the Ministry of Defence, Home Office and the
Association of Chief Police Officers. Wherever possible, they entered into MOUs with these
bodies that set out how they would deal with applications, refusals and complaints. They also
had detailed discussions about the authorities’ concerns and tried to address these issues
directly.

e Campaign and pressure groups: They built links with FOI campaigners, recognising that they
would be useful intermediaries who could assist the public in using the law. Encouraging
NGOs to take a key role in facilitating people’s access was a key strategy.

Developing an Action Plan

The experience of both the national and international participants who have been involved in
implementing a new access law was very illuminating. In Mexico, the UK and Jamaica, the
implementing agencies were given a time lag of between 1-5 years during which to prepare for
implementation and generally used this opportunity to develop a detailed time-bound Action Plan
which identified key stakeholders, their specific responsibilities and the deadlines for each
activity. Conversely, in Delhi and Maharashtra, the law came into force before any preparations
had been made and the Government was forced to be reactive.

The UK resource person took participants through the development and implementation of their
Project Plan for Implementation (please contact CHRI for a copy of the MS PowerPoint
presentation). Interestingly, the Project Plan was published on the Information Commission’s
website, both as an exercise in transparency and also so that the public could monitor that they
were doing what they said they were going to do. One of the key issues was to work
cooperatively to bring officials together: (i) to minimise their fear and defensiveness; and (ii) to
identify individual difficulties of public authorities and then develop a strategy to address them, in
particular by at least agreeing on some common denominators. It was important to encourage
buy-in across the public service.

The Jamaican resource person, advised that the Government had an implementation time lag of
2 years, and even then, decided to implement the Act using a phased approach, whereby in the
first phase, only Head Office Ministries had to implement the law, and in the current second
phase, the remainder of public authorities are now working towards implementing the law.

A representative of the Delhi Government noted that the Government had no plan for
implementation until after the Act came into force. This was clearly not ideal. The first thing that
the Government did was to prioritise training of both Competent Authorities (the equivalent of
PIOs) and support personnel. NGOs actually provided some of the impetus for this training,
because they were often the ones who identified that officials did not know what their duties
were under the law. The Government also worked with Resident Welfare Associations on an
information dissemination campaign.

Maharashtra officials also observed that their law was implemented without proper preparation.
Much of their implementation work commenced in response to problems being identified by most
notably the Maharashtra Right to Information Council, which has civil society representatives,
and the Office of the Lokayukta. This was the case in relation to the poor implementation of
proactive disclosure obligations as well as processing of requests. Consequently, YASHADA
(Yashwantrao Academy of Development Administration), the State Government Training
Institution, was tasked with undertaking training activities across the State (see the section on
Training for details). The Secretary of the General Administration Department also issued a
number of orders clarifying particular provisions and duties on public officials.
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A key theme arising out of discussions was the importance of a participatory process when
developing and implementing an Action Plan. Civil society was recognised as a key collaborator,
with useful expertise that could effectively be drawn on by Governments to the benefit of their
implementation activities. A State government official identified that the main issue was political
leadership. There was support for this view and a strong sense that the lead on implementation,
developing political partnerships and ensuring consistency across the country should be taken
by the Centre - and by the Prime Minister himself.

Promulgating Rules

In the current Act, the power to make Rules is conferred on the Central Government as well as
on the Competent Authority. The version of the final Bill obtained from the Central Government
appeared not to give State Governments the power to make Rules, but clarification from a
Government representative indicated that this was a typographical error and would be dealt with
via a corrigendum.

Any Rules should be developed openly and participatorily. The key principles underpinning the
rules should be: easy access, certainty, consistency, efficiency, transparency and practicability.
The nodal department in the Central Government should circulate their initial draft Rules to other
Central Government Departments as well as to the nodal agencies at the State Government
level. This will maximise the likelihood that Rules will be consistently made across jurisdictions. If
they are not, there may be confusion, as citizens may have to use different forms and pay
different fees. Additionally, as one participant noted, it is not appropriate that people in different
states should have different access to a fundamental right like the right to information.

The Rules should be open for public comment before they are finalised. The drafters should be
careful not to take away or diminish any of the rights given by the Act via the Rules. (For
example, in Karnataka, the Rules require applicants to state the purpose of their request, even
though this is not required under the Act. This provision can be abused to reject applications
which don’t state their purpose.)

Specific recommendations in relation to the content of the Rules included:

e Specifying that requesters should be given an acknowledgement receipt when they submit
an application;
Clarifying how often each of the proactive disclosure items in s.4(1)(b) needs to be updated,;

o Clarifying the procedures for taking samples and inspecting records and public works;

o Clarifying the definition of “Cabinet papers” under the exemption in s.8(1)(i) as well as
clarifying when a matter is considered completely over;

o Formulating criteria to guide how an intelligence and security agency can be added to the list
of exempt agencies at s.24(2).

Setting in place systems/processes/guidelines to facilitate access

One of the most useful preparatory steps identified by resource people and participants alike,
was the importance of setting in place systems and processes to give guidance to officials with
responsibilities under the Act. This would not only assist officials to better understand their
duties, it would also ensure consistency in the approach they take when dealing with the public.

The Upa-Lokayukta of Maharashtra recommended that the Government should issue specific
operational guidelines to assist public officials to better understand what they could and could
not release. This would make the process easier for officials, as well as reducing the likelihood
of litigation because it would promote consistent responses in relation to an Act that will in
practice be applied by thousands of public servants throughout the country. In Maharashtra,
such guidelines could have been approved through the State RTI Council. The Jamaican
resource person, who advised that her ATI Unit developed a policy manual called “Guidelines for
the Discharge of Public Functions” which was distributed to PIO equivalents, endorsed this
approach. The manual included template responses, step-by-step instructions, recommended
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practices and procedures, explanations of key provisions (eg. calculation of days) and
assistance with exemptions and the meaning of “public interest”.

In Mexico, a heavy emphasis was put on systems. The priority for the Government and
Commission was to set in place an easy, accessible, robust system that could withstand the
pressure of more and more requests as the system was entrenched. Mexico developed a unique
IT application and appeals processing system (called SISI) that allows requesters to lodge their
applications and appeals via the internet. In this way, they are assured of a receipt with a
reference number, and their application is automatically directed to the relevant public office.
Since the Act came into force 2 years ago, the Government has received approximately 70,000
requests and 92% were made online. Very few Mexicans have the internet BUT a computer with
internet access is closer to more Mexicans than the federal capital where the Government is
based. Recognising this, the Commission has worked with civil society and other agencies to
agree on MOUSs to allow people to use their computers to make applications.

Appointing PIOs and Appellate Authorities

It was generally agreed that Public Information Officers (PIOs) and Appellate Authorities (AAS)
need to be appointed as a matter of absolute priority because they will form the frontline of the
RTI regime. They are not the same as a Press Information Officer, but custodians of the right to
information. There was considerable discussion about the rank that PIOs and AAs should have.
There was some suggestion that PIOs should be relatively senior officers so that they have
enough power and authority to make effective decisions and are not too scared of releasing
information. In Canada, it was noted that the equivalent of PIOs were originally picked from very
low level ranks, but there is now increasing support for a requirement that they should be more
senior so that they have real decision making power. There was also some discussion around
the seniority of the AA — should the AA simply be anyone of “senior rank” to the P10, or for easy
identification and to maximise the likelihood that they will have the authority and expertise to
deal with an appeal, should there be an agreed rank of officer, such as the Head of the public
authority or his delegate? The rank of these positions could be clarified in the Rules.

The YASHADA representative noted that, in support of key officials such as PIOs and AAs, it
was essential that there be good training designed to break down cultures of secrecy. It was
particularly noted that the provision in the law, which protects public officials for bona fide
disclosures, was important because it was a practical way of reassuring officials that they would
not be penalised for releasing information. Another participant noted that the fact that the Official
Secrets Act has been overridden but not repealed could also make public officials more reluctant
to release information. Likewise, oaths of office currently still require a commitment to official
secrecy. This hangover from a previous era of closed government needs to be abolished.

It was also recognised that the support of senior management is crucial in overcoming
resistance to the Act. To promote openness, in some government institutions internationally, FOI
prizes are even awarded to employees! Consideration could also be given to including RTI
compliance in the performance evaluations of civil servants. The Jamaican resource person also
noted that the ATI Unit regularly brought together all officers responsible for the daily
administration of the Act to share their problems and ideas. Obviously, this would be more
difficult in India where there will be considerably more PIOs, but some other model of support for
P10s and AAs could be considered.

Records Management

A number of participants recognised the centrality of proper records management to the
effectiveness of an access regime. Notably, there are multiple benefits in improving records
management — other countries have actually reported that since they started responding to
access requests, they themselves can more easily find information in their files. The archiving
and classification systems that are in place should also be considered when reviewing records
management. In Mexico, one of their major challenges has been to make sure that public
document archives were properly organised. Consideration could also be given to electronic
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archives. In this context, it is notable that the Act currently specifically requires computerisation
and networking of records. It was felt that within 6 months each public authority should produce
a time-bound plan for how they will work towards achieving that objective.
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Implementing Proactive disclosure

Recommendations

o Leadership for ensuring effective proactive disclosure should come from Chief Ministers,
Chief Secretaries — with the Heads of Department directly responsible for implementation
and the Information Commissions responsible for monitoring;

o A directory of PIOs and other key officials responsible for implementing the Act should be
collated and published as a matter of absolute priority;

o Information should be updated regularly, although how often depends on the nature of
information (eg. information on subsidies or concessions, which is both important for the
public and constantly changing, needs to be updated immediately);

o Develop guidelines on minimum requirements regarding content of each proactive disclosure
obligation and the methods of publication;

e Consider an additional requirement via the Rules, that where certain information is
repeatedly requested or is of particular public interest, it should be proactively disclosed;

The proactive disclosure requirements under the law are fairly comprehensive (See Annex B for
details). They have been designed with a view to minimising the number of requests on the
basis that the most important information, which is of relevance to the public, should already be
in the public domain. Two themes dominated discussion:

(1) How can the proactive disclosure requirements be most effectively implemented for
the first time, because collecting, collating and publishing all the information will be a
very big task?

(2) How will the information be most effectively published, to ensure that ordinary people,
particularly in rural areas can access it?

In considering the first question, it was notable that in the UK, the Information Commissioner
produced guidance notes on the content and structure of publication schemes (See the
Resource CD for a copy) to assist public authorities to properly implement their proactive
disclosure obligations. Considering the amount of information that must be pulled together, it
would be useful to have some guidance to ensure consistency of content of proactive disclosure
schemes. Similarly, the Mexican resource person noted that, after poor initial implementation of
the proactive disclosure requirements under the Mexican law (which are almost identical to
India’s), some Ministers actually asked the Commission to help them deal with the situation and
this gave the Commission an opportunity to standardise information disclosure approaches.
They are now consistent across different departments.

Notably, in Mexico information is updated by agencies every 3 months. The Commission and the
Internal Controller supervise this. The current challenge for the Commission is now to assess the
accuracy of the information. Statistics show that as more information was proactively disclosed,
requests for such information went down accordingly. The areas where access requests
increased were those that, by law, were not on the internet.

The bigger challenge that was identified was the mode of publication of this information. It was
suggested that internet publication should be a priority. The Chairperson of the Delhi Public
Grievances Commission noted that they have been very active in using the internet, with almost
every Department putting up information on the web. Electronically making information available
is absolutely essential, although it should be in the regional languages of India wherever
possible. The Mexican experience also relied heavily on the internet as their primary mode of
proactive disclosure. They recognised that a considerable amount of materials being produced
by public authorities was now being generated on computers anyway. However, one of their
notable innovations in trying to get past the digital divide has been to liaise with other federal
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public bodies which have a local public presence — such as schools, the police, hospitals or
universities — and encourage them to support the implementation of proactive disclosure
obligations. At a minimum these organisations could put up general information on a board, but
they could also make a computer free for use by the public in accordance with the Mexican law.

Some patrticipants were concerned that too heavy a focus on the internet was not appropriate
considering the conditions of rural India today, where connectivity and literacy rates are low. To
address this problem, more effective use of local office notice boards needed to be considered,
as well as requiring all offices to hold hard copies of the relevant information, to be made
available immediately for free inspection upon request. It was also suggested that perhaps ration
shops, which are scattered throughout the country, could be used as a dissemination point. Any
dissemination strategy should make sure to target vulnerable groups in the community.

At a minimum, the South African resource person noted that it was important to at least publish
details about what information was available from government and where it could be found.
Combined with a note that such information is also freely available, this would at least go some
way towards meeting the initial needs of proactive information disclosure. The Canadian
resource person also advised that immediate work should begin developing a department
directory of PIOs because even if nothing else is ready, this will be a very useful instrument for
all citizens because it is like a map of Government which at least tells you where you need to go
to find what information.
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Setting up an Information Commission

Recommendations

o Clarify the Structure of the Commission — will it operate as a collegiate body making
decisions by majority or with individual Commissioners and Commission staff making
decisions?

e Select Information Commissioners through a process which is as transparent and open as
possible

o Give the Information Commissions operational and budget autonomy (including their own
line item in the national budget)

o Permit Information Commissions to employ staff from outside the public service to ensure
that staff have appropriate expertise on the subject

o Empower Information Commissions to make their own procedural rules

o Develop clear process guidelines to ensure that decisions are made in a consistent manner
and with proper oversight over final outcomes

Structure of Commission

The new law provides for the establishment of Central Information Commissions as well as State
Information Commissions throughout the country. There will be one Chief Information
Commissioner and up to 10 Information Commissioners in each Commission. Additionally, the
Commission will have as many staff as necessary to discharge their functions.

The Act does not clarify how the Commissioners will interact with each other, which is significant
because the experience of the international resource people made it clear that there are a
number of different structural models from which to adopt.

e The Mexican Information Commission has 5 Commissioners that operate as a collegial body
that makes decisions jointly. The Commissioners take a vote on decisions and the majority
wins. A collegial system was chosen because it was felt that this would reduce corruption by
making it harder for vested interests to capture the Commissioners. The Commission has
two roles: (i) regulatory, as the arbiter on complaints and the monitor of compliance and (ii)
promoter of the law. These roles can conflict because of the need to have a good
relationship with government to promote the law, but a potentially confrontational approach
when enforcing compliance. To deal with the tension, the Commission has been split into two
separate sections. The Commission has a staff of 200, a budget of around US$20 million
and oversees a bureaucracy of about 3 million public servants. The Commission has only a
single office in the Federal Capital.

e The UK and Canada have a single Information Commissioner who is the head of the body
and has staff who supports his/her work. Decisions are made in the name of the
Commissioner, who has final legal responsibility for all decisions. However, in practice, staff
at the Office of the Commissioner process the majority of complaints, with only the more
complex or sensitive requiring close oversight by the Information Commissioner. In the UK,
the advice and promotion function has been split from their complaints function, because of
the potential conflict between the two roles. Notably, the UK has regional offices in Wales,
Scotland and Northern Ireland, because it was felt they would more appropriately handle
regional complexity.

There was considerable discussion regarding how the structure for each of the different Indian
Commissions would be decided. Would they all be the same? How would it be decided how
many Commissioners would need to be selected (in some smaller States would there be a need
for even one full time Commissioner?)? How would it be decided whether and where to locate
additional offices? If regional offices were not set up, how would all of the Commissioners
ensure that they were making decisions that were consistent with one another?
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Entrenching independence

The Mexican resource person stressed the importance of the first moments of a Commission in
entrenching its independence and observed that his Commission was lucky to have 2 strong
allies in the President and the Minister of Internal Control. Political support is crucial to success.

Selection Process

All of the international resource people described the different selection processes for their
Commissioners. In Canada, the Governor General chooses the Information Commissioner, but
his/her appointment needs the approval of both Houses of Parliament. No specific criteria are
laid down for the post. Likewise, in the UK there are no particular qualifications required from the
Commissioner. The appointment is made by the Queen, on the recommendation of the
Department for Constitutional Affairs (the nodal agency for the law). In both the UK and Canada,
the Information Commissioner can only be removed by Parliament.

In Mexico, a Commissioner needs to be over 35 years old and have experience with RTI, or
accountability or transparency. Commissioners do not have to be lawyers (which can be useful
because it has made them less process focussed). Commissioners are also not bureaucrats
which means that they do not rely on bureaucratic or political considerations and are confident
that they can always go back to their independent professional lives. This gives strength and
independence to the Commission. The appointment is made by the President but must be
ratified by the Senate. Notably, when the first Commissioners were being selected, two were
actually opposed and one did not get approved. Three Ministries are in charge of gathering
information on candidates for the position of Commissioner. The first process took 4-5 months.

There was some concern from participants about the selection process in India because the
Selection Committee is now dominated by Government representatives. To counter this, it was
suggested that a list of candidates for the post should be tabled in Parliament to promote
transparency and open discussion on the topic. It was recognised by participants that it will not
be easy to find people qualified to be Commissioners, particularly as the new law permits the
appointment of up to 28 new Chief Commissioner posts which are equivalent to an Election
Commissioner and more than 300 Information Commissioner posts which are the level of Chief
Secretaries. Ideally, the Commissions should not be dominated by civil servants, particularly in
the first Commissions. It is important to set a good precedent so that it will not become a post for
retired civil servants. In Jamaica, when it came to selecting officers for key information posts, the
Government took inputs from civil society. Civil society representatives were even involved in
suggesting criteria for selecting officials and this was seen as another way of promoting
transparency. It was agreed that at the very least, there should be clear criteria for the post,
ideally informed by civil society suggestions, and the selection process should be open.

Budget autonomy

The Mexican resource person was particularly emphatic that essential to real independence was
budget autonomy. The Mexican law gives the Commission budget, decision-making and
operational autonomy. All the Commissioners felt that budget autonomy was the most important
issue, because the Treasury is very powerful and if subordinated to their rules it would be
impossible to be independent because the Commissioners would need to waste time negotiating
for even small expenditures. The Mexican Commissioners therefore designed their own budget,
deciding at the same time on their own structure and internal rules. Their big concern was where
they would be placed in the Budget. If placed under a Ministry line item, then autonomy would be
dead. They insisted on a different line item in the Budget with specific expenditure rules for the
Commission but the Treasury ignored them. In response, the entire Commission went to the
press and threatened to resign on the first day the Commission came into existence. The
Government consequently backed down and the Commission now has its own budget line.

The Upa-Lokayukta of Maharashtra endorsed the observations about the importance of
adequate funding, noting how difficult it has been to implement the law in his state without
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additional money. The Office of the Lokayukta has an increased workload, but no additional
funds or staff to cope with it.

Reporting channels

In Canada, the Information Commissioner functions as an officer of Parliament. He lays his
annual reports directly before Parliament (via the Speaker of each House) because they are the
elected officials responsible for overseeing the Executive. Likewise, the UK Commissioner also
reports directly back to Parliament. Notably, he not only lays his annual report before Parliament,
but he may also be called on to give evidence before the Constitutional Affairs Committee, which
has responsibility for overseeing the Commissioner. This direct relationship with Parliament is
considered a strong guarantee of independence.

Employing staff

It was notable that all three of the representatives from Information Commissions (UK, Canada
and Mexico) noted that they were able to employ staff from outside the public service if they
wanted to. As one participant noted, there could otherwise be a conflict of interest because the
staff at the Information Commission would be from the same public authorities that were being
complained against. More generally, the perception of independence could be undermined if the
Commission staff is comprised of civil servants. Ideally therefore, it was acknowledged that it
would be most appropriate to have a separate cadre of staff at the Information Commission.

In the UK, the Commissioner needed to appoint 1-2 Deputy Commissioners but had complete
autonomy as to how many staff were employed. The Commissioner even has power to
determine the terms and conditions of Commission staff. Staff are employed directly by the
Commissioner and are not civil servants. This means that they are accountable to the
Commissioner and do not have divided loyalties. The Commissioner can also employ staff on
secondment from the public service, if he wants. The Office of the UK Information Commissioner
has about 70 staff that work on RTI and of those, about 35 handle complaints. It was important
to employ enough staff to match expected workloads because otherwise big backlogs can pile
up which can lead to disillusionment of the public, giving resistant bureaucrats confidence that
they will not be sanctioned for non-compliance. The Commissioner spent considerable time on
recruitment and on providing training for Commission staff. Given that India has a shorter
implementation time, the key to success will be having a knowledgeable and resourceful staff
from the outset.

In Canada, the Information Commissioner can also appoint staff himself. His staff are
predominantly public servants, although he can go outside the public service if he needs to
recruit in particular expertise for specialised tasks. Notably, although the Canadian law permitted
the employment of an Assistant Information Commissioner, this has never been done because it
was felt that the selection process for the position (which was enshrined in the statute) was too
Government dominated. Consequently, the Commissioner has created the post of Deputy
Information Commissioner. The Commissioner has a number of lawyers on staff, as well as a
cadre of investigators. Where investigators need legal advice, they go to the Legal Department.
If a case goes to Court, the same lawyers handle it.

Developing procedural rules

The new law does not clarify the jurisdiction of each of the Information Commissions, nor does it
explain the interaction between the State and Central Commissions. It also does not specify a
process or model for how the Information Commission should manage appeals.

All three international resource people from Information Commissions advised that they have the

power to develop their own procedural rules. The Canadian resource person was particularly

clear that it was important for the Commissioner to determine his own rules and guidelines for

conducting investigations because his Office needs investigative flexibility. The procedures

developed by the Commissioner give investigators options in respect of processing complaints

depending on degree of difficulty of the case. Notably, the Canadian legislation says that Rules
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can be made by Government officials that deal with the procedures of the Commission, but the
Government has not exercised its power under that clause.

Developing Guidelines

The UK resource person specifically noted that the Office of the UK Information Commissioner
has seen its role as a regulator facilitating good practice rather than as a tough enforcer of the
law. The appropriate approach for Indian Commissions however will need to be decided taking
into account the context, which may require more hard regulation. As regulators, the
Commissioner was keen not to play the role of policeman, but to work with the civil service
towards effective implementation.

The Commissioner took an early decision to focus on compliance by public authorities rather
than public awareness raising, on the basis that they wanted to keep the onus on public
authorities to ensure that access was easy. The Commission realised early on that individual
civil servants would likely feel threatened by the new law and that many of their concerns would
be genuine and would need to taken seriously. They were wary of creating an antagonistic
relationship with public authorities and were keen instead to stress the benefits of the Act and
the obvious benefits that accountability and greater public participation will bring.

The Commissioner was also particularly active in supplementing the work of the nodal agency
responsible for implementing the Act and providing officials with guidance about their duties
under their Act as well as giving them support on how best to discharge said duties. To this end
the Commissioner has produced a series of Awareness Guidance Notes explaining what each of
the exemptions under the law mean and how they can be applied (See the Resource CD for
examples). The Commissioner has also developed a guidance note on how to apply the public
interest test (See the Resource CD), which encouraged public officials to focus on a few key
issues. Notably though, as each case comes up for decision, the Commissioner is given a
practical opportunity to reconsider his guidance and has been using the opportunity to develop
his thinking on various policies and around the coverage of the exemptions.

As regards the question of a classificatory scheme for public records, the criteria should be
precise. In Mexico, one of the Commission’s functions was to establish guidelines or secondary
rules that would bring down the level of abstract terms like national security in order to limit the
hypothetical cases where public officials could classify information under this vague head. The
Information Commission had to prepare the scheme for classification within the 1 year
preparatory period. The Mexican Commissioner has kindly volunteered to translate the rules for
classifying information from Spanish to English for use in India.

The Commissioner was also strongly of the view that the key to the success of the Commission
would be how effectively they could deal with complaints. It was felt that bad processing could
lead to loss of morale and disillusionment with the process. As such, considerable attention was
given to developing a good casework system that lay down the different steps in the appeal
process and guided staff through their duties (see Annex E for an example from Canada). The
Commissioner recognised the need to lay down good procedures because there was no way he
could attend to all complaints himself. As such, he relies on his staff to carry on a lot of the
actual complaints casework. Thirty-five staff were trained to deal with an expected 3000
complaints in Year 1. It was necessary that they were guided by clear, transparent and robust
procedures. Robust management systems needed to be implemented to ensure proper
decision-making. For example, it is a requirement that more junior staff have to get their
decisions approved, most likely by their manager who might then encourage them to seek
advice from the legal department or other staff.
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Running an Information Regime

Recommendations

Set in place systems, guidelines and processes to ensure that all officials with duties under
the law properly know how to discharge their functions

Clarify the application process, in particular how application receipts will be given, how fees
will be paid, how Assistant PIOs and PIOs will interact, etc (see p.21 for details)

Clarify how Appellate Authorities will be appointed and supported in their duties;

Clarify how Information Commissions are expected to function, in terms of their hearing
processes, their outreach, the interaction between the various Commissioners, etc (see p.22
for details);

Clarify how PIOs, AAs, and Information Commissions are to be encouraged to make

consistent decisions (eg. by developing guidance notes, process manuals, casework
guidelines and capturing decisions for future reference)

Processing applications
Participants discussed a range of relatively technical issues, many of which appear minor but
which could have a serious impact on accessibility in practice. The crux of the issue is that very
simple procedures need to be developed in terms of payment, receipting and actually accessing
information. For example:

o It was repeatedly stressed that it was essential that the Rules did not water down the law
by inserting a requirement that a purpose for the request be given. The purpose is not
relevant;

o Concern was raised over where PIOs will be physically located. There are stories in the
States of PIOs being located in the far reaches of a Department so that they are difficult
to find. Perhaps this could be clarified in the Rules? Perhaps the Rules should specify
that any officer in an organisation should be able to accept an application but must then
pass it on to the PIO immediately? Perhaps there could be a box where requests are
placed?

o It was strongly recommended that the Rules include a requirement that a written receipt
be provided to all requesters. Jamaica, Mexico and South Africa all require receipts to be
issued. In Mexico in fact, applications are most commonly made on-line and the internet
system they use automatically generates a receipt number which serves as a follow up
number to track an application;

o Noting the fee waiver available for requesters who are below the poverty line, it was
suggested that a BPL card from anywhere in the country should be sufficient to access
information in any State. But consideration would need to be given on how to provide that
a requester is below the poverty line where an application is sent in by email;

o Rules should clarify the contents of applications (date, name, address, etc) to ensure that
applications are not rejected for not containing sufficient information to be processed, but
a specific form should not be required;

¢ Rules should permit clarification of requests. This does not mean that the PIO can ask
the requester to reformulate their request, but simply that, if it is illegible or does not
make sense then the PIO can ask questions to better understand what information is
being requested. This is permitted in Karnataka, Rajasthan and Maharashtra;

¢ Rules should clarify the process for taking samples and inspecting public works;

o Rules should specify that where an application is transferred, notice of the transfer
should be given to the requester in writing, noting for the record that the information was
not within the PIOs domain to ensure accountability;

o Consideration needs to be given at the outset to how applications will be monitored;
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o Consideration could be given to having a single window to process applications. In fact,
in its original form, this is what was intended by s.5(2) which was originally drafted to
require an Assistant PIO to be appointed at the district level to receive any application
and then forward it to the appropriate public authority;

o Consideration could be given to permitting applications via the telephone.

Fees were a contentious issue. There were some who argued that there should be no
application fee, because the time and energy spent in processing the payment was more than
the fee proposed. This suggestion was supported by Mexico, Canada, Jamaica and the UK
where there are no application fees. In the UK there are also no access fees where the
information is in an electronic form and can be emailed. This approach to fees has resulted in a
more streamlined, less bureaucratic application process. Some went further and suggested that
fees should only be charged where the information requested is complex. In other cases, it could
be given for free. One practical way of dealing with this is to include a provision in the Rules that
where the cost of collecting the fee is more than the fee itself, it will be waived. Other
participants though, felt that fees were necessary to ensure that applicants took their request
seriously. At a minimum, all agreed that the Rules should clarify that fees should not exceed the
actual cost of producing the information and that there will be no search costs. Additionally, the
modes of payment should be flexible, including cheque, banks, post, postage stamps, cash etc.

The Mexican model for handling applications was particularly interesting. The Mexican
Government focussed heavily on utilising IT when developing their implementation strategy.
They recognised that even if people do not have the internet at home, they can relatively easily
go to a coffee shop, liaison unit, or a Government office and use a computer there. It was felt
that an IT-based system would streamline the application process. After two years, this seems to
be the case, with more than 70,000 requests and 3000 appeals, 100s of front page news stories
after two years of the act coming into force.

The Mexican internet-based application and appeals system is called SISI. It was designed not
only to enable the public to more easily use the law, but also because the Mexican Government
feared the normal tendency of each public authority to create their own system for dealing with
applications, and instead wanted to promote a system that was homogeneous and as efficient
as possible. It was felt that a web-based system would be most appropriate. It is significant that
even where an application is received by post, orally or by email, all applications are still entered
into SISI because public authorities are required to use SISI as an applications
tracking/monitoring system. The system has been designed to minimise the number of times the
requester has to personally deal with an official. As such, no application fees are levied (this was
felt to be a bureaucratic nightmare anyway). Once an application is lodged in SISI, the requester
automatically gets a reference number. When they are notified that the information requested is
ready, that is the only time a fee may be levied and the requester may have to leave their
home/computer. If the information is held electronically, they may not even have to do this. On
average, about 500 applications are processed per week.

Processing appeals

The practicalities of the appeal process under the law was one of the more challenging topics

addressed during the Conference. There remain a number of outstanding questions posed by

participants, who requested clarification from the Central Government:

o What Appeals: The PIO and AA are not clearly identified in the act leading to confusion.
Regarding the question of defining * senior in rank’ — we suggest that it should be specified
who the PIOs and AAs are — there is a need for departments to identify them at the state
level. One of functions of the IC could be to specify who the PIOs and the AAs are.

e Will the Central Information Commission be able to overrule the decision of a State
Information Commission?

o Will multiple offices for both Central and State Commissions be set up throughout the
country? If so, does this assume that complainants always need to appear before the appeal
body?
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e As a practical matter, will the public accept the costs associated with setting up so many
different Commissions and employing so many Information Commissioners? This was a
concern raised by the Mexican resource person who noted that they had considered having
multiple State offices (Mexico has 32 States), but came to the conclusion that these would
just turn into white elephants and would undermine public support for the law. This was
another reason why they opted for an internet based application and appeals system (see
SISI described above).

o If Information Commissioners are scattered throughout the country, how will the Government
ensure that they are all making consistent decisions?

o What is the role of complainants in the appeal process? Do they need to hire a lawyer? Do
they have to appear before the AA or the Information Commission? Or is it the case that
because the burden of proof is on the party denying the request, in fact the requester does
not need to engage with the AA or the Information Commission until those bodies find a
compelling argument, at which point they can then give the requester a hearing? The key
principle that should underpin the process is the need to ensure no disadvantage to the
complainant.

The experience of appellate bodies in India and internationally shed some interesting light on the
aforementioned questions. The international resource people from Information Commissions
were all agreed that there should be no requirement for complainants to attend hearings of the
Commission. In the UK, Canada and Jamaica (which has an appeals tribunal), this is partly
because high levels of literacy and a reliable mail system means that appeals can usually be
done “on the papers”. In Mexico, the internet was seen as a reliable substitute. Nonetheless, all
noted that in any case, it was not necessary for the public to attend, because the onus was
usually on the public authority to make their case, not the citizen. As the Mexican resource
person noted, the Commission is in charge of becoming the defender of the citizen;
Commissioners are supposed to do research and replace deficiencies of the complaint — which
should minimise the burden on the complainant. So far, in Mexico even if the complainant is a
big attorney, they hardly attend hearings. People seem happy enough to submit their complaints
in writing. In any case, even where the citizen was called on for an explanation, it was rare that a
member of the public had the capacity to make the kind of technical arguments that come into
play when a second appeal is being heard.

In Delhi, appeals under the RTI Act can be filed on the internet, although this facility has not
been heavily used. The Chairperson of the Delhi RTI appeals body (the Public Grievances
Commission) stressed that more effective use of the internet is not only possible, but absolutely
essential. Paper will not make RTI effective — IT needs to be harnessed for the benefit of the
people. In Canada and Mexico, the Information Commissions also have free call numbers to
encourage complainants to seek help.

In terms of appeals processes, in the UK, complaints are handled by complaints resolution
managers. These managers decide whether a complaint is eligible. They will then either issue a
Decision Notice (in practice, this will be issued by staff members, not the Commissioner himself)
or the complaint is abandoned or withdrawn (usually because it has been resolved without the
need for a formal decision. Notably, in the early days of bedding down the law (the UK Act came
into force on 1 January 2005), the Commissioner is not really promoting mediation because he is
keen to issue decision notices to test the law. However, once some good practice has been
established it is possible that the Commissioner might encourage mediation because they will
have more compelling arguments to encourage parties to settle. Even now, the Commissioner
does sometimes issue preliminary notices, which are then talked through with the parties.
Notably, the Commissioner’s formal decisions are captured in paper and electronic form to build
up a set of precedents that can then be referred to by staff.

In Mexico, although the law does not require the Commission to have open hearings, within 6
months of commencing work, the Commission realised that they were not often actually

25



discussing the specific content of the information but were engaged in more general principled
discussions. Their initial concern had been that public hearings could result in the publication of
sensitive information. With this worry put to rest, some Commissioners started pressurising for
the Commission to hold public sessions. The Commission now holds a first meeting in private,
where they can discuss the details of the case and anything that is confidential (this usually
takes about 2 hours), after which they will go to open hearings where the press or public can
watch. Outsiders remain silent, but sessions are open. This is significant. Anecdotally, it was felt
that when sessions were closed, if there was a doubt, the Commission would tend to secrecy,
but now that the hearings are open, the balance has shifted towards more openness.

The rulings of the Mexican Commission are final for public authorities, but can be appealed to
the Court by the public. The Commission can review any document requested and can start any
investigation for administrative action if the law has been violated. The Commission must make
rulings within 30 days. Appeals are decided by majority vote, and while discussion can last for
hours, at the end, they have to vote! Cases are randomly distributed to Commissioners who are
responsible for researching them and then presenting them back to the collegium.
Commissioners could specialize, but since none were experts to begin with, it was felt that it
would be more appropriate for them to be generalists, and they can hire outside experts to
examine really specialised issues (eg. energy, telecom related information).

The Mexican Commission has already made a study on the application of exemptions by public
authorities and submitted their results to the Government. They are already considering
amendments because they now have empirical evidence about the problems that are being
encountered when public authorities apply the exemptions. They have found that the most
difficult concept for officials applying the law has been the concept of “public interest’. Whether
“harm” will be caused by disclosure has also been found to be very subjectively determined.

In Delhi, the process involves filing an appeal and then usually having a hearing with both
parties. The independent appeals body Chairperson is strict about not letting in extraneous
issues. Once a decision is made, the order is dictated in the presence of both parties. These
orders are retained by the Chairperson and sometimes referred to in subsequent orders, but
they have not been collated or made public. It was noted that the imposition of penalties for non-
compliance has been a key factor in Delhi in encouraging officials to apply the law properly.
Trying to persuade officials to care about transparency did not gain much traction, but the fear of
a reckoning has had a significant effect. Although the Chairperson does not impose penalties
herself, but by the disciplinary authority, when she started making hard orders about dereliction
of duty, she found that lots of officials would attend her office and try to clear the matter before
the hearing. She also found that Competent Authorities would come to hearings assuming that
she would sort out the problem for them, rather than that they needed to explain why they had
refused to provide information.

In Canada (see Annex E for a detailed description of the appeals process), 90% of all
investigations are informal. The Commissioner can summon appearances, but rarely uses those
powers. Usually, he first meets with officials in their offices and talks to them off the record to try
to identify where their sensitivities lie and how a mediated solution can be reached. As with the
Indian Commissioners, the Canadian Commissioner has the power to look at ALL documents
which are subject to a request, even if they allegedly fall under an exemption.
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Training / Capacity Building

Recommendations

*» The Training Division of the Department of Personnel and Training (DoPT) should be the
lead agency for coordinating the training programme for the P10s, Appellate Authorities and
other government officials across the country.

» The DoPT needs to develop a training strategy as a matter of immediate priority. The
strategy should identify who will have responsibility both for undertaking training, monitoring
the implementation of the training programme, and preparing training modules and materials.
It should be time-bound.

» Training should be done in a “cascade” mode, which works on the model of “training of
trainers”. As soon as possible, an initial batch of trainers should be drawn from all the States
and trained by DoPT as an absolute priority. These trainers would then be tasked to take
responsibility for leading training for PIOs and Appellate Authorities in their respective States.

» Central and State government training institutes along with civil society organisations should
also be supported to carry out training for officials.

The centrality of training for public officials as a priority implementation activity was a consistent
theme across all three days of the Conference. Capacity building for the officials responsible for
providing information to citizens is an essential pre-requisite for an effective access regime,
particularly as there is such a short time for officials to become familiar with their duties under
the law. Training needs to raise awareness about the content of the new law, developing skills to
handle applications and appeals, and should focus on breaking down old cultures of secrecy and
developing a mindset and attitude in public officials that is pro-openness. A training strategy
needs to be put in place which will cover all PIOs and Appellate Authorities, at least in the first
four months of implementation.

The South African experience shed light on some of the challenges of undertaking RTI training.
In South Africa, PIOs were not trained on time and consequently, problems were faced during
the implementation phase. It was a particular problem that even where training was provided,
many officers were transferred such that their learning was lost. In response, the South African
Human Rights Commission not only offers annual training programmes, but they have also
developed a certificate course in RTI via the internet. The Government is now also promoting the
training of all civil servants, to reduce the problems caused by the transfer of the trained officials.
In Jamaica, at the start of the implementation period, 500 PIOs were trained every week.
Experts (including civil society people) from different fields were brought in to address
participants.

In Maharashtra, YASHADA, the Administrative Training Institute, has played a very important
role in the implementation of their access law, by providing effective training courses for
Government officials, especially PIOs. Appellate Authorities have also been targeted though, in
recognition of the fact that AAs were not being responsive to the public and AAs with no
background in rulings had the power to make important decisions. In one year, YASHADA has
already trained close to 2000 officials in Maharashtra. YASHADA has used computer-based
training on CDs, distance learning via booklets and internet training side by side with training
modules. YASHADA identified that the training needs of the PIO and the AA were different and
have tailored their training accordingly. A significant learning from these trainings has been the
need to put a greater emphasis on changing the attitude and mindset of bureaucrats towards
implementation of this law. Simply building their awareness and knowledge about the provisions
in the law will not lead to effective implementation. There is a need to sensitise the officials about
the philosophy of right to information and its value to Government.
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Suggested Activities
Participants made a number of suggestions regarding the approach that could be taken to
designing and implementing a capacity building programme for government officials.

In the first four months of the preparatory phase, the training programme could focus on the
supply side of information and would therefore include the following activities:

e Training of Trainers

e Training of the PIOs and Appellate Authorities across the country

DoPT will be the lead training agency and they will be responsible for the preliminary
preparation. This would include

e Preparation of training modules;

e Identification of resource persons and participants from each State. At least two
participants could be identified from each state for the first batch of Training of Trainers
programmes. The initial idea would be to draw resource persons from the States which
have already had experience implementing RTI Acts;

e Central Government and State Government Training Institutes could also collaborate
with DoPT to bed down training, just as YASHADA has been working with the
Maharashtra Government to train officials;

e Professional institutes and civil society organisations will be identified as partners and
collaborators.

DoPT along with training institutions such as YASHADA will also take up the responsibility of
preparing learning materials. These will include:
e Background note on the Right to Information
o Simplified version of the Act and a copy of the Rules and any additional Orders
e Concept papers on issues such as applying exemptions, dealing with third parties,
implementing proactive disclosure requirements, processing applications, handling
appeals, determining public interest etc. In order to write these papers, the expertise of
legal experts, citizens, activists etc should be drawn upon
e Paper on effectively implementing Citizens Charters
e Paper on citizen-centred records management
o Distillation of best practice implementation approaches and lessons learned

Besides the conventional training programmes other methods of capacity building could be
used, such as computer based training (CBT), net based training, distance learning modules etc.
Each training programme should be conducted using participatory training methodologies, which
identify the training needs of participants (through questionnaires perhaps) with a view to
tailoring the training sessions to their requirements. At the end of each training programme, the
participants need to do a detailed evaluation with the purpose of improving the training design
and content. Post training follow-up activities also need to be carried out as all the resource
people were agreed that continuous learning is essential.

Other than the specialised training programmes and workshops dedicated to awareness and
capacity building of PIOs and Appellate Authorities, it was also suggested that all Government
training programmes for officials should now incorporate a session on RTI, since the law is now
applicable to all public authorities at all levels of Government.
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Monitoring

Recommendations

o Clarify within each public authority who will be responsible for managing monitoring and
interfacing with the Information Commission and nodal agency;

e Set in place application and appeals monitoring systems (whether paper-based or
computerised) from the outset, to ensure that proper information can be collected for the
annual reports required to be produced by the Information Commissions;

o Give Information Commissions the power to initiate their own complaints (even in the
absence of a complaint) so that they can monitor and, where necessary, investigate patterns
of non-compliance and not just individual cases;

The Act clearly gives both Information Commissions and Departments responsibility for
monitoring implementation of the law. At a minimum, this requires that proper statistics are kept
of all applications and appeals and how they are dealt with. To do this, it is necessary to develop
clear processes and systems which PIOs and Appellate Authorities will be required to follow.
(NB: The Resource CD contains a model monitoring tool used in the UK, which is a simple
computer database that tracks all applications and appeals.)

In Canada, there is a very sophisticated monitoring system, whereby all Departments are
required to send the nodal agency monthly reports. These are all collated and published on the
internet. The Federal Canadian Information Commissioner has also developed a system of
annual “Report Cards” (see the Resource Materials at p.411 for an example), whereby he
chooses certain public bodies each year for review and then grades their level of
implementation. In Canada also, the Information Commissioner has the power to conduct
investigations into public bodies on his own motion, for example, if his monitoring reveals a
pattern of non-compliance. The Mexican resource person drew attention to the fact that the
people are monitors themselves because they are the ones who let the Information
Commissions know when something is going wrong. Nevertheless, the Commission also
reviewed proactive disclosure compliance and the complaints system every 3 months, and
undertook random checks to see whether there was compliance with their rulings.

In Jamaica, the ATI Unit requires Departments to submit monthly and quarterly reports which the
Unit reviews. They also issue “Report Cards” as part of their annual report, and have found them
guite useful, because no public body wants to look bad and it can be quite embarrassing for
Ministers who need to defend their ministries. The ATI Unit also gets reports from the ATI
Advisory Group Stakeholders and other individual civil society leaders, which feed into their
monitoring reports. RTI compliance is also included in the regular departmental evaluations that
are undertaken. In the UK, the Information Commission’s monitoring is usually focussed around
the complaints they receive. However, they can also undertake “Assessments” (which are like
audits), but only if invited to do so by a public authority. Consideration could be given to giving
the Information Commissions the power to conduct audit whenever they want.

In South Africa, the South Africa Human Rights Commission (SAHRC) has a similar responsibility as
the Indian Information Commissions, because it compiles an annual report based on other
department’s annual reports. Unfortunately, they have sometimes had trouble obtaining such reports,
which makes their job harder. SAHRC also has a mandate to modernise their RTI legislation, by
monitoring implementation, identifying gaps and making recommendations for change. Parliament
takes SAHRC’s recommendations very seriously. This monitoring is done through partnerships with
civil society — SAHRC holds an annual meeting with civil society and government officials to discuss
concerns and listen to their submissions for improving the law. In Maharashtra, the Upa-Lokayukta
noted that he has regular interactions with the Maharashtra Government with a view to apprising
them of problem areas he has identified through his monitoring of appeals, in the hope that they
would then issue orders to deal with the problem.
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Raising Public Awareness

Recommendations

o Individual departments at the Centre and in the States should be responsible for
implementing outreach strategies, eg. through their Publicity/Information sections.

o At the district level, district magistrates, revenue officers and panchayat representatives
should be made responsible for outreach.

o Partnerships with civil society are crucial — need to utilise civil society networks.

o Need a detailed dissemination plan which prioritises which information needs to be
disseminated most urgently and in what form

o Need a detailed media plan, so that the mass media are utilised to the greatest extent
possible.

o Rural people are the most critical target. Approaching them will take a long time though, such
that strategies need to be developed for outreach in both the short and longer term

It was recognised that ideally civil society and Government could work together to raise public
awareness and demonstrate the relevance of the law. A repeated theme was the need to
maintain public interest in the movement, to avoid people becoming cynical because they feel
the law is being ineffectively implemented. Notably though, the new law specifically puts a duty
on Governments to undertake public outreach activities (especially for disadvantaged groups),
resources permitting. It was recognised that the focus needed to be on building the capacity of
requesters, although in the early stages, attention could also usefully be given to building the
capacity of civil society groups (in a train-the-trainers kind of approach). One participant noted
that in some States people are already using Administrative Orders or panchayat regulations to
access information, and in these areas it might take more time for the RTI Act to be used by
people who are already used to using another method.

Participants and resource people alike recognised that the media was an important group which
needed to be exploited to stimulate dialogue and raise the public’s awareness of the usefulness
of the Act. In Jamaica, the ATI Unit requested the media when they published stories based on
access requests to attribute them to the Act so that the public would make the connection
between the issues and the value of the law. In South Africa, the SAHRC is using community
radio for public outreach. In the UK, the Information Commission held a series of workshops for
journalists because they recognised that if the press were on board, they would need to do less
public awareness work because the legislation would “generate its own publicity”. In India, CHRI
has focussed some training workshops specifically on media people. In Delhi and Pune, it was
noted that the Indian Express newspaper was very helpful in running a campaign in their paper
(“Tell Them You Know”) which was designed to raise awareness and direct citizens to groups
who could assist them to use the law. They were also very supportive in publishing RTI success
stories.

Some practical ideas for public outreach included:

o Publishing the names, telephone and fax numbers, and email addresses of PIOs, Appellate
Authorities and Information Commissions in the telephone directory. This has been done in
South Africa and Jamaica to good effect;

e Using post offices and libraries as outlets for proactive dissemination of information as well
as a hub for receiving requests;

e Targeting key community organisations, such as Residents Welfare Associations, focussing
particularly on key features of the law, how it can be used, what information was being
sought — and all in the local language;
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Establishing Information Clearing Houses which would access, demystify, contextualise and
publicise information;

Mobilising a volunteer lawyers’ panel, which could work to represent applicants at complaints
body if needed, and help people understand the information they access;

Setting up “Help Groups” through whom applications could be routed. This has been done in
Jamaica, where these groups provide citizens with assistance in getting the information they
want. There was some concern though, that in India, institutionalising such groups could lead
to corruption as people would become “information brokers”;

Produce on-line and hard copy leaflets, brochures, etc, but in particular, Users Guides. In
Delhi, it was found there was major need for How-To Guides because many people were
struggling to frame their questions appropriately.

Including RTI in the curriculum of secondary and tertiary educational institutions. This idea
has already been picked up by the Maharashtra Government. In Delhi, the Government went
to schools and universities to talk to students about the new law.
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Annex B: RTI Act 2005 Proactive Disclosure Requirements

The proactive disclosure requirements in s.4 of new law commence with immediate effect and in
any case, no later than 120 days from the enactment of this law. At present, the law requires
every public authority to proactively publish and disseminate the following information:

1)
(2)
3)

(4)
()

(6)
()

(8)

©)

(10)

(11)

(12)

(13)
(14)
(15)

(16)

The particulars of its organisation, functions and duties;
The powers and duties of its officers and employees;

The procedure followed in its decision making process, including channels of
supervision and accountability;

The norms set out by it for the discharge of its functions;

Information regarding the rules, regulations, instructions, manuals and records used
by its employees for the discharge of its functions,

A statement of the categories of the documents held by it or under its control;

Information regarding any arrangement that exists for consultation or representation,
by members of the public, in relation to the formulation of policy or implementation;

Advice given by the boards, councils, committees and other bodies consisting of two
or more persons. Additionally information as to whether the meetings of these are
open to the public, or the minutes’ of such meetings are accessible to the public;

A directory of its officers and employees;

The monthly remuneration received by each of its officers and employees, including
the system of compensation as provided in its regulations;

The budget allocated to each of its agencies, indicating the particulars of all plans,
proposed expenditures and reports on disbursements made;

The details of the implementation of subsidy programmes, including the amounts
allocated and the details and beneficiaries of such programmes;

Particulars of recipients of concessions, permits or authorisations granted by it;
Details of the information available to, or held by it, reduced in an electronic form;

The patrticulars of facilities available to citizens for obtaining information, including
the working hours of a library or reading room, if maintained for public use;

The names, designations and other particulars of the Public Information Officers.
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Annex C: RTI Act 2005 Exemptions

Section 8 of the Act contains the main list of grounds on which non-disclosure can be justified,
while s.9(1) adds an additional exemption for copyright material. In accordance with the Act, the
following information can be exempted:

1)

()
©)
(4)
(5)
(6)

(7)

(8)

(9)

(10)

(11)

Information that would prejudicially affect the sovereignty, integrity, security, scientific or
economic interest and relation with a foreign state

Information received in confidence from a foreign government
Information which would lead to commission of an offence

If information disclosure endangers life and physical safety of any person
Ifitis likely to impede investigation and prosecution processes

If it is about a source of information or assistance given in confidence of law
enforcement or security purposes

Cabinet Papers including deliberations of Ministers, Secretaries and other officers (but
decisions and related reasons contained in them will be made public after the decision
has been taken and the matter is complete or over)

Information whose release is forbidden by a court or tribunal or disclosure which might
constitute contempt of court

Personal or private information — subject to larger public interest — to be decided by the
Public Information Officer.

Commercial and trade secrets, intellectual property etc. that would harm competitive
position of third party — subject to public interest — to be decided by Competent
Authority.

Information available to a person in his fiduciary relationship — subject to public interest
— to be decided by the Competent Authority.

BUT: Even where information which falls under an exemption or the Official Secrets Act, s.8(2)
states that if the public interest in disclosure outweighs the harm to the protected interest, the
information may still be released by the public authority.
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Annex D: Canada - Process Of An Access Request: Step By Step

Step

Title

Action

Receive the Request

o Date stamp the letter

o Retain the envelope

e Copy the cheque, money order or other form of
payment or transaction record.

Open afile

e Placementin an official numbered file
Destroy only as per record management and privacy
regulations

Track the request

Ledger and file control form
Use software application

Assign/Acknowledge the
request

Paraphrase the wording of the request
Invite the application to contact the assigned officer

Coordinate  processing  of
requests with other public
bodies

Develop a process by which other institutions will
know is a similar request for similar records has been
made

Confirm required fee as part
of the request

o Request is incomplete without the fee and time frame
for responding to it does not begin until the fee has
been received.

o Contact requester by letter, phone or email to explain
the situation and request payment of fee

Clarify the request

¢ In addition to missing fees, you may need to call
applicants

If ambiguity, request clarification

Negotiate the scope of a request

Explore possibility of providing previously processed
records

Discuss option of processing the request informally.

Evaluate

Volume of records required

Whether or not the request is specific or general
Time permitted for reply

Nature of records involved

Determine if “greater interest”

Transfer request if another public body has a greater
interest

10

Negotiate the transfer

Forward the file

Notify the applicant that the transfer has occurred
Complete tracking in the CAIR system (computer
program to log access requests)

11

Watch for overlap with the
Privacy Act

o Contact the applicant to explain and clarify the
situation

o Protect the applicant’s identity by not sharing it with
program officials

12

Estimate/Assess additional
fees

e May include reproduction fees, surcharges for
searches requiring more than 5 hours of work, fees
for computer processing time. Advance deposits may
be requested

e Fee assessment procedure:

o record time spent on search and retrieval
o consult with program officials to see if fee will
be charged
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o if fee is to be charged, contact applicant with
estimate, whether deposit is required, if the
fee can be reduced by viewing records in
person, and requester’s right to complain to
the Information Commissioner

Fees not charged for reviewing documents to
determine if they are exempt, filing records, providing
facilities for processing or public access, shipping
records, or for information already searched or
prepared for another request

OR

12

Waive/Reduce fees on case
by case basis

May be waived/reduced due to financial hardship to
the requester, public interest, timeliness of response
to the requester, and whether fee would be less than
it would cost to administer the fee

Record reasons for waiver, refund or reduction of fees
Track the time spent in processing after decision to
waive fee has been made

13

Observe time frames, delays
and extensions

Basic 30-day limit to respond once request is
received

Extension possible if request involves a large number
of records or searching through a large number of
records and meeting the 30-day limit would
unreasonably interfere with operations; extra-
departmental consultations are required that cannot
be reasonably completed within the 30 days; or third
party notification is required

Notify requester of extension, reasons for it, and right
to complain to Information Commissioner

Notify Commissioner of extension if it exceeds 30
days

14

Search the requested records

‘Records’ defined broadly under the Act: software
needed to read a machine readable record, published
material available to the public, and Cabinet
confidences are excluded

Records under control or custody of a government
institution are subject to search — includes records
held outside Canada, records merely physically
possessed by government, or held elsewhere on the
government’s behalf

15

Establish if other legislation
applies to override the Act
and conduct paramountcy
analysis

16

Apply the relevant exemptions
to disclosure, including
severing

Exclusions (records outside scope of Act)

Mandatory exceptions

Discretionary exceptions

Look for situations where severing exempt or
excluded material can maximize disclosure

17

Prepare your response

Documents for disclosure, with notations of
severances and reasons for them, or
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Grounds for withholding the requested materials and

any other necessary explanation

18 Submit recommendations for
approval according to
departmental procedure

19 Notify the requester of
decision, reasons and right to
appeal

20 Be prepared to advise your

organization and defend your
decision in any resulting
reviews or appeals
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Annex E: Canada - Process Of A Complaint: Investigation

Step | Action Considerations

1 Establish Validity Is it in writing?
Is it within one year of original request?
Is complaint about matters  within
Commissioner’s jurisdiction?

2 Open the investigation Create afile

e Assign an investigator
Acknowledge the complaint by letter to
applicant

3 Clarify complaint, if necessary
4 Create and send Summary of
Complaint to government institution
5 Determine mode of investigation e Formal or informal?
6 Create investigation plan o Tasks
¢ Information required
e Time frame
7 Engage in representations e Ongoing process of meeting with parties,
hearing statements, providing feedback to
confirm statements Use good listening skills
to earn trust

¢ Maintain confidentiality; disclose only what
is hecessary to ground findings

8 Draw conclusions e Check with all parties, including
complainant, to ensure accuracy of
conclusions

9 Make Report of Findings e If no breach of Act found, file closed marked
‘not substantiated’

e |f breach of Act resolved, file closed marked
‘resolved’

e |f breach of Act found and unresolved,
recommend method to resolve complaint
and deadline to implement method before
Commissioner takes court action

10 Respond to government institution’s Report to complainant

response e Send final letter to institution’s Access to
Information Coordinator evaluating strengths
and weaknesses encountered in
investigation and  solutions reached,
reference  to Report of Findings,
arrangements for returning institution’s
documents

11 Go to court, if necessary e Must have consent of complainant
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