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LAW OF ACCESS TO PUBLIC INFORMATION

HONORABLE HOUSE: 

BACKGROUND

On the dates of February 26th and March 26th of two thousand and eight, the honorable House of Congress of the Republic submitted, for consideration and decision, initiatives 3755 and 3768, which arrange the passing of a Law on the issue of access to public information in order to fully guarantee the fundamental rights related to this matter in the Political Constitution of the Republic of Guatemala. Initiative 3755 was presented by Congress-persons Nineth Varenca Montenegro Cottom, Armando Enrique Sánchez Gómez, Otilia Lux García and Rodolfo Aníbal García Hernández, and initiative 3768 was presented by House member Rosa María Ángel Madrid de Frade.

CONTENT OF THE INITIATIVES

The fundamental objective of the initiatives is to develop legal precepts that protect and make effective the right of every person to access public information with no limitations other than those imposed by the Constitution.

The initiatives coincide in their main objectives and, while they differ with regards to procedures and some concepts, it was possible to unify them through the will of the Legislatures, which, after being heard by the Commission, presented a common proposal that was immediately submitted for the knowledge and analysis of the members of the legislature.

It is important for Congress to know that the opinions of experts on this issue were received, and a comparative analysis of the existing legislation in other countries was performed.

In sum, the unified proposal contains the following points, which will be dealt with in detail below, as well as the Commission’s considerations on them:

1. Object of the Law, defined as the guarantee of access to public information, protection of personal data, maximum disclosure of administrative acts, transparency in public actions and State resource management.

2. The principles of the Law, of maximum disclosure, free access to information and overall, the main principle, that every individual or legal person that is a direct dependent of the State, de-concentrated, decentralized or autonomous, that accesses uses or manages public resources is under obligation of the proposals of this Law.

3. The Law defines the active and obliged subjects within the right-obligation relationship it establishes, and proposes a list of organisms, institutions and dependencies that are under obligation without this list provoking an exclusion, reaffirming the principle cited above.

4. As a guarantee for both active and obliged subjects, the principle of constitutional primacy is established, and in order to ensure the best possible management and application of the Law by citizens, the concepts used in the writing of the Law are defined.

5. The unified proposal produced within the commission by the present legislatures also defines sua sponte information that obliged subjects must maintain available and updated and details, in other articles, the kind of information that, due to their scope, some of these obliged subjects must make available.

6. It also includes regulation on the right to access information and the creation of access to information units by all obliged subjects.

7. The proposal and the work undertaken by the commission also defines, with a clear scale, the concepts of public information, reserved information and confidential information, the period of reserve and the proof of harm that need to be regulated in this type of legislation, and in agreement with most of the norms around the world. 

8. The principle, right and guarantee of Habeas Data is expressly regulated, al well as everything related to public archives.

9.  The initiatives and the unified proposal also establish the simple and agile procedure for accessing public information, the deadline for answering, the tacit affirmative, the free cost of information and the cost for reproduction.

10. It also establishes the ruling or regulating organism for the correct exercise and the efficiency of the Law and of access to public information, the need to create a culture of transparency, and the resources that can be used in case of a denial in the application of the law, and finally the crimes and sanctions incurred in for noncompliance.

11. The proposal ends with the resources that must be assigned to guarantee the Law’s applicability and effectiveness.

LEGAL AND CONSTITUTIONAL CONSIDERATIONS

The Political Constitution of the Republic of Guatemala establishes, in its Second Article, that “it is the duty of the State to guarantee life, liberty, justice, security, peace and integrity of the person to all the inhabitants of the Republic.” 

According to that established in the Organic Law of the Legislative Organism, and referred to aspects of constitutionality, opportunity and convenience, the Commission proceeded to study the proposal in regards to what is stated in Articles 24, Inviolability of Correspondence, Documents and Books, 28, Right of Petition, 29, Free Access to State Courts and Dependencies, 30, Disclosure of Administrative Acts, 31, Access to State Files and Records, 44 Rights Inherent to the Human Person, 46, Preeminence of International Law, of the Political Constitution of the republic of Guatemala, and in general, of the humanist spirit and the protection of the person before the State of the Magna Charter.

Likewise, the general proposal and those made by members of the Commission were analyzed in comparison to the American Convention on Human Rights, the Universal Declaration of Human Rights, the Covenant on Civil and Political Rights, and other legal declarations and instruments, including, of course, the interpretations and applications made, with regards to this right, by the Constitutional Court of our country.

ON THE COMMISSION’S CONSIDERATIONS, THE RESEARCH ON COMPARATIVE LAW AND ELEMENTS OF THE PROPOSAL FOR THE LAW OF ACCESS TO INFORMATION

The Commission, through electronic means, established the situation of the laws that, with regards to this matter, in similar ways to the proposal, or in different ways due to the type of legal system, but with the common denominator of guaranteeing every person the right to access the information necessary for public administration to be conveniently audited by those who uphold it, are in effect throughout the world, as well as the necessary and common elements of these legal instruments, in order to take advantage of the aspects and experiences of other systems and countries.

The Commission considers, as a fundamental fact, that only the full enforcement of all the human rights guaranteed by the Constitution can lead us to establish and enjoy a full and complete democracy.

The Right or faculty of every person to access the archives, files, records, and in general all kinds of information in the hands of the public administration, as well as the subjects that handle State funds, whatever their category or legal status, respecting the exceptions established in the Constitutional Text, is a solid base to ensure rectitude, efficiency and transparency in public administration and resource management.

Access to the information that is necessary and useful for the life of a person, or knowledge of the data that the public administration has on each and every one of us, makes it possible to really guarantee the freedom and security necessary to ensure not only the common good, but also integral development, both defined as State goals by the Magna Charter.

The protection of the person as a subject, which is the end of social order, requires that the State develop the constitutional statements in order to avoid the excess discretion that can lead t abuse of power. The Laws, as mechanisms for the development of constitutional rights, are necessary to strengthen the democratic process, and allow for the government of the majority with moral, ethical and honorable rules and the efficiency to manage the country correctly, and grant minorities with mechanisms for the audit and oversight of the conduct and actions of the State powers. 

The text approved by the COMMISSION ON LEGISLATION AND CONSTITUTIONAL POINTS has, among other elements that are considered essential for a Law of this nature, the elements that are briefly detailed below:

1. The Obliged Subject, which is, in general terms, the one that exercises public spending for any concept.

2. Catalogue of Obliged Subjects, detailed according to State organisms and dependencies, without this list meaning the exclusion of those that, without being expressly mentioned, manage State funds.

3. Active Subject, the person that has the right to request or access information.

4. Passive Subject, one that, according to the petition of an active subject and the dispositions set forth in the country’s laws, must provide information.

5. Definitions, necessary for a clear and precise application and exercise of the law in question.

6. Interpretation, the rules for interpretation according to the Constitutional Text and the legislative primacy established by the Magna Charter.

7. Sua Sponte Information, the information that every obliged subject and passive subject must make available for immediate consultation without any formal requirements by any person interested in it.

8. Promotion of Transparency, the need to spread and create a form of correct conduct for officials and citizens to fight unauthorized secret information, corruption and obscure passages in government activity.

9. The Limits or Exceptions, define the limits or exceptions that, according to the Constitutional Text or special laws or international treaties or covenants that must be considered.

10. Confidential Information, that which is established by the Constitution as such and must be considered.

11. Reserved Information, that which, due to reasons of national security, must be kept in reserve for the matter and time established by law.

12. Maximum Disclosure, constituted by the rule or principle that every obliged subject must make all the information in his, her or its power available.

13. Proof of Harm, principle that allows information to be kept from access if it is foreseen in exceptions, can affect public interest, or if revealing the information may cause more public harm than intended benefit.

14. Gratuity, of the process of access and limits on the price of reproduction.

15. Period of Reserve of the information classified as such.

16. Simple Forms for Petitions, time for answers, exceptional extension of this period, tacit affirmative for cases of unfounded denials and venues for contest.

17. Control of the Law with responsibilities and sanctions.

18. The Budget necessary for the Law to be agile, effective and positive.

19. The Law’s Timeframe and Effectiveness.
In harmony with the obligations that the State of Guatemala acquires through the norms in the Constitution and international treaties and covenants, the initiative of merit not only intends to comply with the same, but give the State of Guatemala and its government a legal tool to effectively fight the severe corruption problem and the lack of transparency, and to allow for the adequate management of the public administration and its resources, providing all persons with elements that contribute to their security, and justice and peace in society.

In consequence with the modifications made to the original proposal, and that were consulted with the proposing representatives, we issue the following:

JUDGMENT

Based on the Constitutional, Legal and Political considerations stated above, this Commission issues a FAVORABLE JUDGMENT on initiatives 3755 and 3768, which contain the proposal for a LAW OF ACCESS TO PUBLIC INFORMATION, deeming it a viable, timely, convenient and constitutional Decree Project.

Issued in the Hall of Legislation and Constitutional Points of the Congress of the Republic of Guatemala, in the city of Guatemala, on Monday, June twenty-third, two thousand and eight.

Oliverio García Rodas                                                    Roberto Ricardo Villate Villatoro
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José Alberto Gándara Torrebiarte                         Rosa María Ángel Madrid de Frade
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JUDGMENT NUMBER ____________

THE CONGRESS OF THE REPUBLIC OF GUATEMALA

CONSIDERING:

That the Political Constitution of the Republic of Guatemala, within its goals, considers the life, liberty and security of persons as goals of the State, holding the person as subject and the goal of social order, organizing itself so that the person may reach full development and to obtain the wellbeing of all citizens.

CONSIDERING:

That public officers and employees are mere wards of the public’s power; that the Constitutional Text determines that sovereignty lies with the people, who delegate it, for its exercise, to the organisms of the State; and that no officer, public employee or person is above the law.

CONSIDERING:

That the Magna Charter establishes, with absolute determination, the disclosure of the acts and information in the power of the public administration, as well as free access to all the institutions, dependencies and archives of the same, without any exceptions other that those foreseen in the cited Constitutional Text.

CONSIDERING:

That, in order to harmonize people’s right to access information in the power of the public administration and all the acts, entities and institutions that manage State resources for any concept, it is necessary to issue norms that develop these constitutional principles to the effect of creating a regulatory legal framework that guarantees the exercise of these rights and establishes the exceptions for confidential and reserved information so that it will not be subject to any person’s arbitrary will or discretion.

CONSIDERING:

That in harmony and consonance with the aforementioned considerations, based on the Constitutional Text of Guatemala and the international instruments on human Rights signed by an in effect in the country, it is necessary to issue a law that, in development these rights, defines the principles, objectives, procedures and, in general, the aspects necessary to provide all people with security and certainty, bringing into effect their right to access public information and their participation in social auditing and citizen oversight of all officers, public employees, organisms, institutions and, in general, any entity that manages, uses, administrates or disposes of the resources of the State of Guatemala.

THUS:

In use of the attributions granted by Article 171 Subsection a) of the Political Constitution of the Republic of Guatemala.

DECREES:

The following:

LAW OF ACCESS TO PUBLIC INFORMATION

TITLE I

CHAPTER I

GENERAL DISPOSITIONS

Article 1. Objective of the Law. The present Law has the objective of:

1. Guaranteeing every person, with no discrimination, the right to access public information in the power of the authorities and subjects obliged by the present Law.

2. Guarantee every person the right to know and protect his or her personal data that is kept in State files, as well as update it.

3. Guarantee the transparency of obliged subjects and the right of every person to freely access public information.

4. Establishing as mandatory the principle of Maximum Disclosure and transparency in public administration.

5. Establishing, as a limited exception, the precepts under which public information is restricted.

6. Favoring accountability to the citizens, so they may audit the performance of public functions, thus strengthen democracy.

Article 2. Principles. This Law is based on the principles of maximum disclosure, transparency in the management and execution of public resources and acts of the public administration, free access to public information and simplicity and speed of the procedure. 

Article 3. Active Subject. Any individual or legal person, public or private, that has the right to request, access and receive public information that was requested according to what is established in this Law.

Article 4. Obliged Subjects. Any individual or legal person, institution or entity of the State, organisms, organ, entity, institution, dependency or any other that manages, administrates or executes public resources, State property, or acts of public administration in general, that is forced to provide public information that is requested of it, within which the following list is included, but not limited to:

1. Executive Organism, all its dependencies, centralized, decentralized and autonomous entities.

2. Legislative Organism and all the dependencies that form it.

3. Judicial Organism and all the dependencies that form it.

4. All centralized, decentralized and autonomous entities.

5. The Constitutional Court.

6. The Supreme Electoral Court.

7. The General Accounts Comptroller.

8. The Justice Department.

9. The Attorney General.

10. The General Attorney for Human Rights.

11. The Institute for Public Criminal Defense.

12. The National Institute of Forensic Sciences of Guatemala.

13. The National Registrar of Persons.

14. The Institute of Municipal Promotion.

15. The Guatemalan institute of Social Security.

16. The Institute of military Prevision.

17. Departmental Governments.

18. Municipalities.

19. Urban and Rural Development Councils.

20. The Bank of Guatemala.

21. The Monetary Board.

22. The Ministry of Banks.

23. The Autonomous Sports Confederation of Guatemala, and the National and Departmental Sports Federations and Associations that integrate it.

24. The Guatemalan Olympic Committee.

25. The University of San Carlos of Guatemala.

26. The Ministry of Tributary Administration.

27. The National Mortgage Credit of Guatemala.

28. The Bank of Rural Development, Autonomous Society.

29. The Ministry of Telecommunications.

30. State corporations and private entities that perform public functions.

31. Non-Government Organizations, Foundations and Associations that receive, manage or execute public funds.

32. All entities of any nature that have, as a full or partial source of income, State resources, subsidies or grants.

33. Private corporations that have been granted, through permit, license, concession or any other contractual means, the exploitation of a State property or resource.

34. Public or private international entities or organisms that receive, manage or administrate public resources or funds.

35. Trust funds that are constituted or administrated with public funds or that stem from international loans, covenants or treaties signed by the Republic of Guatemala.

36. Individual or legal persons of any nature that receive, manage or administrate public funds or resources for any reason, included those considered privative or similar funds.

Article 5. Updating of Information. Obliged subjects must update their information in a term no greater than thirty days after a change has occurred.

Article 6. Interpretation. The interpretation of the present Law will be undertaken with strict attachment to what is foreseen in the Political Constitution of the Republic of Guatemala, and the international treaties and covenants ratified by the State of Guatemala, prevailing at all times the principle of Maximum Disclosure.

The dispositions of this Law will be interpreted in a way that ensures adequate protection of the rights it recognizes and the efficient functioning of its guarantees and defenses.

Article 7. Definitions. For the effects of the present Law, it is understood by:

1. Sensible Personal Data: Those that refer to a private person’s creed, religion, ethnicity, sexual preferences, political affiliation or ideologies, union affiliation, physical and mental health, moral and family situation, and any other intimate matter of a similar nature.

2. Right to Access Public Information: The prerogative that any person has to access the information generated, administrated or held by the obliged subjects described in the present Law, in the terms and conditions of the same.

3. Habeas Data: The right that protects any piece of information linked to one or more persons determined or determinable or that may be associated to an individual or legal person. Impersonal data that are not identifiable, such as demographic information collected for statistical reasons are not subject to the demand of habeas data or protection of personal information under this Law. 

4. Confidential Information: All the information in the power of obliged subjects that, due to constitutional mandate or express disposition of a law, is of restricted access, or has been delivered by an individual or legal person under guarantee of confidentiality.

5. Public Information: The information in the power of obliged subjects contained in files, reports, studies, acts, resolutions, documents, correspondence, agreements, directives, guidelines, circulars, contracts, covenants, manuals, notes, memorandums, statistics or any other record that documents the exercise of faculties or the actions of obliged subjects and their public servants, with no regards to their source or date of creation. The documents may be contained in any media, be it written, printed, audio, visual, electronic, or holographic, as long as it is not confidential or classified as temporarily reserved.

6. Reserved Information: Public information with temporarily restricted access by express disposition of a law, or that has been classified as such, according to the procedure established in the present Law.

CHAPTER II

OBLIGATION OF TRANSPARENCY

Article 8. Sua Sponte Public Information. Obliged Subjects must keep at least the following information up to date and available at all times, according to their functions and the dispositions of any interested party, which may be accessed directly or through the websites of the obliged subjects:

1. Organic structure and functions of each of its dependencies and departments, including its regulatory framework.

2. Address and telephones of the entity and all the dependencies that form it.

3. Directory of employees and public servants, including official, but not private, telephone numbers and e-mail addresses.

4. Number and names of officers, public servants, employees and advisors that work for the obliged subject and all its dependencies, including salaries corresponding to each position, fees, allowances, bonuses, expenses and any other economic remuneration perceived for any circumstance.

5. The institution’s mission and objective, its annual operation plan and the results stemming from compliance with the same.

6. Procedure manuals, both administrative and operational.

7. The information on the income and spending budget assigned for each fiscal exercise, the programs it is in charge of elaborating and/or executing and any modification to these, including internal and external transfers.

8. Monthly budget execution reports for every sector and all the institutions operational and administrative units.

9. Detailed information on deposits made with public funds stemming from ordinary income, extraordinary income, taxes, privative corporal funds and donations.

10. The information related to quotes or licitations for the acquisition of goods to be used in education, health, security, rural development and all other programs that are characterized by the delivery of said goods to direct or indirect beneficiaries, indicating the quantities, unitary prices, amounts, corresponding sectors of the budget, suppliers’ characteristics, the details of the adjudication processes and the content of the contracts.

11. The information on the contracts for all goods and services used by obliged subjects, identifying the amounts, unitary prices, costs, corresponding sectors of the budget, suppliers’ characteristics, the details of the adjudication processes and the content of the contracts.

12. List of national and international trips authorized by obliged subjects and financed by public funds, for public officers or any other person, including the objectives of the trips, personnel authorized to travel, destination, cost of tickets and travel expenses.

13. The information related to the inventory of property that each of the obliged subjects possesses by the present Law for the fulfillment of its attributions.

14. Information on the contracts for equipment, vehicle, property, plant and facility maintenance of all obliged subjects including amounts and terms of the contracts and information of the suppliers.

15. Assigned amounts, access criteria and beneficiary registrars of subsidy, scholarship or transfer programs granted with public funds.

16. Information related to the contracts, licenses or concessions for the right of use or exploitation of State goods.

17. The lists of prequalified corporations for the execution of public work, the sale of goods and the rendering of services of any nature, included the information related to legal name, authorized capital and the sector they were prequalified for.

18. The list of works in execution, executed or partially executed with public funds, or with resources stemming from loans granted to any State entity, indicating exact location, total cost, source of financing, term of execution, beneficiaries, executing corporation or entity, name of the officer responsible and contents of the corresponding contract. 

19. Lease agreements for property, equipment, machinery or any other good or service, specifying the characteristics of the same, motives for the lease, general information of the lender, amount and term of the agreement.

20. Information on all the hires that are performed through processes of quotes and licitations and their respective contracts, indicating the number of operation corresponding to the electronic contracts of goods or services system, date of adjudication, name of supplier, amount adjudicated, term of the contract and date of approval of the same.

21. Total destination of the exercise of resources from trust funds constituted with public funds, including information related to quotes or licitations for the execution of said funds and administrative and operational expenses of the same.

22. The list of direct buys made by the dependencies of obliged subjects.

23. The final reports of government or private audits performed according to the corresponding revision terms.

24. In the case of public or private international entities that manage or administrate public funds, they must disclose the mandatory information listed above only when related to purchases or hires undertaken with said funds.

25. In the case of private or non-government entities that manage or administrate public funds, they must disclose the mandatory information listed above only when related to purchases or hires undertaken with said funds.

26. The model proposed by the General Attorney for Human Rights for any person’s request to access public information, as well as the address, telephone, e-mail and link for this process.

27. Those responsible for the archives of each of the obliged subjects must disclose, at least once a year, through the social communication media, a report on: the functions and goals of their archives, their registration systems and information categories, and the procedures and means for access to the archives.

28. The index of information, duly classified according to this Law.

29. The indexes of files containing personal data, according to this Law.

30. Any other information that is useful or relevant for the compliance of the goals and objectives of the present Law.

Article 9. Sua Sponte Public Information of the Judicial Organism. The Judicial Organism, in addition to the sua sponte public information contained in the present Law, must disclose at least the following:

1. Sentences of conviction for human rights crimes and crimes against humanity.

2. Sentences of conviction with judged authority for crimes in the management of public funds.

3. Sentences of conviction with judged authority for crimes committed by public officers and employees.

Article 10. Sua Sponte Public Information of the Legislative Organism. The Congress of the Republic of Guatemala, in addition to the sua sponte public information contained in the present Law, must disclose at least the following:

1. The exercise of the assigned budget by legislative block, party commission and Representative.

2. The list of advisors and assistants to the Executive Board, legislative blocks, parties, commissions and Representatives, with their corresponding salaries.

3. The agenda of ordinary and extraordinary sessions of the House and commissions, twenty-for hours in advance.

4. Initiatives of law.

5. Judgments issued by each of the commissions on projects of law.

6. Decrees.

7. Agreements.

8. Resolution points.

9. Resolutions.

10. Acts of the sessions of the Labor Commissions.

11. Records of House Sessions.

Article 11. Public Resources. Non-government organizations, foundations, associations and other private entities that manage or execute public resources, in addition to the sua sponte public information contained in the present Law, must disclose at least the following: 

1. General information of the organization.

2. Ministerial agreement of authorization.

3. Members of the board.

4. Statutes.

5. Objectives.

6. Mission and vision.

Article 12. Use and Disclosure of the Information. Interested parties will be directly responsible for the use, management and disclosure of the public information to which they have access, according to this Law and all other applicable laws. 

CHAPTER III

ON ACCESS TO PUBLIC INFORMATION

Article 13. Right to Access Information. All persons have the right to access public information in the power of obliged subjects, as long as he or she requests the information according to the previsions stated in this Law.

Article 14. Personal Consultation. Subjects must take care and conservation precautions for documents belonging to the obliged subject that were shown or placed at his or her disposal for personal consultation, and let the competent authorities know of any destruction, harm or misuse of the same by any person.

Article 15. Gratuity. Access to public information will be free of charge for the effects of analysis and consultation at the offices of the obliged subject. If the interested party requests copies, or written or electronic reproductions, they will be issued in conformity with the present Law. 

The consultation of public information will be regulated by the principle of simplicity and gratuity. Only expenses for the reproduction of information will be charged. The reproduction of information will allow the State to charge a fee that will in no case be greater than the market costs and may not exceed the costs necessary for reproducing the information. 

Obliged subjects must make the effort to reduce the cost of delivery of information as much as possible, allowing for direct consultation of the same, or handing the information to the interested party to be reproduced. When these materials are not returned, the party will be charged for their full value.

Anything related to certifications and secretarial copies will be regulated by the Law of the Judicial Organism.

CHAPTER IV

ON PUBLIC INFORMATION UNITS 

Article 16. Public Information Units. The head of each obliged subject must assign a public servant, employee or internal organism to function as an Information Unit, which must have a link to all the offices or dependencies that the obliged subject has nationally.

Article 17. Obligations of Public Information Units. The Units of Information will be in charge of:

1. Receiving and transmitting requests for access to public information.

2. Orientation of interested parties in the formulation of requests of public information.

3. Providing public information for consultation by interested parties, or notifying them of the denial of access, citing the reasons for the same. 

4. Issuing simple or certified copies of the public information requested, as long as it is in the archives of the obliged subject. 

5. Coordinating, organizing, managing, guarding and systematizing the archives containing the public information in their power, respecting the legislation on the matter at all times. 

6. The other obligations stated in this Law.

CHAPTER V

ON CONFIDENTIAL AND RESERVED INFORMATION

Article 18. Limits on Access to Information. Access to public information will be limited according to what is stated in Article 24 of the Political Constitution of the Republic of Guatemala, which, by express disposition of a law, will be considered confidential, and the information classified as reserved according to the present Law. 

Article 19. Confidential Information. For the effects of this Law, the following information will be deemed confidential: 

1. Information expressly defined as such in Article 24 of the Political Constitution of the Republic of Guatemala.

2. Information considered confidential by express disposition of a law.

3. Sensitive personal data, which may only be accessed by the possessor of that right. 

4. Information on private parties received by the obliged subject under guarantee of confidentiality. 

The basis for confidential classification will be explained to the interested party upon a denial or resolution of partial access to a request for information, allowing access to the parts that are not considered confidential. 

Article 20. Reserved Information. For the effects of this Law, the following information will be deemed reserved:

1. Information that, if disclosed, might compromise national security; military information that could compromise the stability of the State of the diplomatic relations of the Republic of Guatemala. This information must be classified as reserved by the procedures set forth in this Law. 

2. Information related to intellectual property, patents or brands that is in the power of the authorities, which will be treated as is mandated by international Covenants or Treaties ratified by Guatemala and other laws on this subject. 

3. Information that, if disclosed, may cause serious harm to investigation, prevention or persecution of crimes; information related to civilian intelligence or justice administration processes. 

4. Information deemed as reserved under the effects of another law. 

Article 21.  Exceptions from Classification. In no case may information relative to the investigation of violations of fundamental human rights or crimes against humanity be classified as confidential or reserved. 

Article 22. Classification of the Information. Classification of information as reserved will be achieved through the resolution of the maximum authority of the obliged subject, which must be published in the Official Diary and state the following: 

1. Source of the information. 

2. Basis for the classification. 

3. The parts of the documents that are reserved. 

4. Term of the reserve. 

5. Name of the authority responsible for its safeguarding. 

Classification of information as reserved or confidential is considered null and void if it does not comply with the dispositions of the present Law. 

Article 23. Proof of Harm. In case the authority has basis for the classification of information as confidential or reserved, it must demonstrate full compliance with the following requisites: 

1. That the information legitimately fits one of the definitions for exceptions foreseen in this Law. 

2. That disclosure of the information may effectively threaten the interests protected by law. 

3. That the harm that may be produced upon disclosure of the information is greater that the public interest to have knowledge of the information. 

Article 24. Period of Reserve. Public information classified as reserved according to this Law will cease to be so when one of the following situations happens: 

1. Seven years have passed since its classification as reserved. 

2. The elements on which its classification as reserved public information was based cease to exist. 

3. Through resolution of the competent legal authority. 

Article 25. Extension of the Period of Reserve. When the causes that originated the classification of information as reserved remain, according to this Law, obliged subjects may request the Court of Administrative Litigation to extend the period of reserve for up to five years, without exceeding a total of twelve years of total classification time. 

Article 26. Judicial Order. Information classified as reserved or confidential must be placed at the disposal of the authorities in charge of the administration of justice when they so request it through judicial order, as long as the information is necessary and indispensible for a judicial process. 

CHAPTER VI

HABEAS DATA

Article 27. Habeas Data. Obliged subjects are responsible for personal data, and with regards to these, must:

1. Adopt the adequate procedures to receive and respond to requests of access to information and correction of data presented by the owners of the information or their legal representatives, as well as train public servants and provide information on their policies with regards to the protection of this information. 

2. Manage personal data only when these are adequate, pertinent and not excessive in relation to the purposes for which they were obtained. 

3. Place at the disposition of individuals, from the moment personal information is collected, the document establishing the purposes for its use. 

4. Make sure personal data is accurate and updated. 

5. Adopt the measures necessary to guarantee the security of personal data and avoid alteration, loss, disclosure and unauthorized access.

Article 28. Express Consent. Obliged subjects may not disclose, spread or commercialize personal data contained in information systems developed during the fulfillment of their functions, unless they have express written consent from the individuals the information refers to. The State will make sure that, in case there is written consent, the obliged subject will not take advantage of this goodwill in detriment of the individual, having to clearly explain the consequences of this action.

Article 29. Exemption from Consent. The consent of individuals will not be required to provide personal data in the following cases: 

1. Data necessary for statistical, scientific or general interest foreseen by law, after a procedure to make sure the data cannot be associated with the individual.

2. Data transmitted between obliged subjects and State entities or dependencies, as long as the information is used in the exercise of their proper duties. 

3. When there is a judicial order. 

4. The cases established by this Law. 

5. Any other case established by law. 

In no case may databases or files be created with individual’s sensitive information.

Article 30. Access to Personal Data. Without prejudice for the dispositions of other laws, only the owners of personal information and their legal representatives, prior identification, may request the personal data contained in the information system. This information must be delivered by the obliged subject within ten workdays of reception of the petition, in a format that is comprehensible for the petitioner, or, if the case may be, must communicate to the petitioner in writing that the personal data system does not contain information about him or her. 

Article 31. Treatment of Personal Data. Owners of their representatives may request, after identifying themselves, to have the personal data contained in any information system modified. With this purpose, the interested party must enter a request for the modifications that he or she wishes to make and deliver the documents that motivates the petition. The obliged subject must communicate the modification of information within thirty days of the presentation of the request, or communicate the reasons why the modification did not proceed.

Article 32. Express Denial. In case of a denial to deliver or correct personal information, the resource of revision foreseen in this Law will proceed. 

CHAPTER VII

PUBLIC ARCHIVES

Article 33. Safeguarding of Documents. Public information located and locatable in administrative archives may not be destroyed, altered, modified mutilated or hidden by determination of the public servants that produce, process, manage, archive and safeguard it, unless these actions form part of the exercise of their public function and are legally justified; noncompliance with this norm will be sanctioned in conformity with this law and all other applicable laws. 

Article 34. Administrative Archives. In relation to the information, and files that are part of administrative archives, they may not, in any case, be destroyed, altered or modified. Public servants that do not comply with this Article and the previous one of this Law may be removed from their position and subject to what is foreseen by Articles 418 and 419 of the current penal code. If private parties aid, provoke or incite, directly or indirectly, the destruction, alteration or modification of historical archives, the crime of depredation of national patrimony, regulated by the Penal Code, will apply. 

TITLE II

ON THE PROCEDURE FOR ACCESS TO PUBLIC INFORMATION

ONLY CHAPTER

Article 35. Procedure for Access to Public Information. The procedure for access to public information will be initiated through a verbal, telephonic, written or electronic request to the obliged subject of the interested party through the Information Unit. The model for the request will be adopted voluntarily and will have the purpose of enabling access to public information, but will not constitute a requisite to exercise the right to access public information.

The person receiving the request may not allege incompetence or lack of authorization to receive it, and must remand it, under his or her responsibility, to whomever it corresponds. 

Article 36. Electronic Systems. Obliged subjects will establish electronic communication systems as means to access public information. 

Under the responsibility of their maximum authority, they will guarantee that the information published therein will be reliable and legitimate.

The information published on electronic communication systems will coincide exactly with financial administration and accounting systems, and must be updated within the terms established by this Law.

Article 37. Answers through Electronic Systems. Obliged subjects must adopt measures that will allow them to certify reports sent through remote communication systems. In any case, they will keep proof of the original resolutions. 

Article 38. Request for Information. All petitions of access to public information will be granted upon request of the interested party, and contain the following information:

1. Identification of the obliged subject it is directed to.

2. Names and surnames.

3. Clear and precise identification of the information requested. 

The procedure to access information will not prejudice, limit or substitute the right to be present or to observe the actions of obliged subjects, or limit the right to request information from obliged subjects in the manners contemplated by other laws, or the requests for information made before entities that have the nature of disclosure entities for third parties in which, through principle of specialty, the corresponding procedures must be complied with. 

Article 39. Time of response. Once a request has been presented and accepted, the Information Unit before which it was presented must issue a resolution within the following ten days in any of the senses listed as follows: 

1. Delivering the requested information. 

2. Notifying the denial of information when the interested party has not made clarifications or filled in the omissions requested of him or her, with regards to the previous Article, within the time frame provided. 

3. Notifying the interested party of a total or partial denial of information when it is considered reserved or confidential. 

4. Notifying of inexistence of information.

Article 40. Extension of Response Time. When the volume and extension of the answer justifies it, the term referred to in the present Law may be extended for up to ten more days, and notification must be sent to the interested party two days before the expiration of the original deadline. 

Article 41. Tacit Affirmative. When the Information Unit issues no answer within the time and in the manner stated above, it will be forced to deliver the information to the interested party within ten days after the expiration of the response time, with no cost and without further request from the interested party.

Noncompliance with what is stated in this Article will cause criminal responsibility.

Article 43. Certification of Delivery of Information. All requests for public information must be answered in a written resolution, In case the response time is extended or the information is denied, as established in the present Law, this must be duly founded and motivated. 

Parties requesting public information will have the right to be provided with the information in writing or obtain, at their choice, a reproduction of the same on any media. 

The information will be provided in the state it is in when it is in possession of the obliged subject. This obligation will not include processing of the same, or presenting it according to the petitioner’s wishes. 

TITLE III

ON THE INTERVENTION OF THE GENERAL ATTORNEY FOR HUMAN RIGHTS

CHAPTER I

ON HIS OR HER ATTRIBUTIONS

Article 44. Regulating Authority. Access to public information as a fundamental human right foreseen in the Political Constitution of the Republic of Guatemala and in international treaties or covenants ratified by the State of Guatemala will be protected by the General Attorney for Human Rights in the terms of the Law of the Commission on Human Rights of the Congress of the Republic and General Attorney for Human Rights.

Article 45. Faculties of the Regulating Authority. The General Attorney for Human Rights has attributions in the matter of the right to access public information foreseen in Articles 13 and 14, and other applicable Articles of the Law of the Commission on Human Rights of the Congress of the Republic and General Attorney for Human Rights.

Article 46. Reports from Obliged Subjects. Obliged subjects must present a written report corresponding to the previous year to the General Attorney for Human Rights before the last workday of the following January. The report must contain: 

1. The number of petitions of information received by the obliged subject and the type of information required. 

2. The result of each of the requests. 

3. Its response time. 

4. The amount of requests pending. 

5. The amount of requests with deadline extensions. 

6. The number of rejected requests.

7. The number of requests denied due to reserved or confidential information.

8. The number of challenges.

The General Attorney for Human Rights may request, for points 4, 5, 6 and 7, the reasons and basis for these resolutions, founded on Article 14 point i) of the Law of the Commission on Human Rights of the Congress of the Republic and General Attorney for Human Rights.

Article 47. Annual Report of the Regulating Authority. The General Attorney for Human Rights, within his or her annual report before the House of Congress of the Republic of Guatemala, may report on:

1. The number of access to information requests presented before each obliged subject and their results. 

2. Response time. 

3. The state of the challenges presented and the difficulties observed in compliance with this Law. 

4. A diagnosis and recommendations.

5. A training, implementation and results program for obliged subjects.

CHAPTER II

CULTURE OF TRANSPARENCY

Article 48. Culture of Transparency. The competent education authorities will include the subject of the right of access to public information in the curricula for primary, secondary and higher education.

Article 49. Training. Obliged subjects must establish permanent training programs for their public servants on the right of access to public information and the right of protection of personal data of individuals through courses, workshops, seminars and any other pedagogic strategy considered pertinent.

TITLE IV

ON THE RESOURCE OF REVISION

CHAPTER I

GENERAL DISPOSITIONS

Article 50. Resource of Revision. The resource of revision regulated in this Law is a means of legal defense that has the objective of guaranteeing that, in the acts and resolutions of obliged subjects, the guarantees of legalities and legal security are met.

Article 51. Competent Authority. The maximum authority of each Obliged Subject will be competent to solve resources of revision entered by individuals against acts or resolutions of the obliged subjects stated in this Law in matters of access to information and Habeas Data.

CHAPTER II

ON THE REVISION PROCEDURE

Article 52. Resource of Revision in Matters of Access to Information. A petitioner who has been denied information or told the documents requested are inexistent may enter, for him or herself or through a representative, a resource of revision before the maximum authority within fifteen days of notification.

Article 53. Precedence of the Resource of Revision. The resource of revision will also proceed on the same terms when: 

1. The dependency or entity does not deliver the personal data requested to the petitioner or does so in an incomprehensible format.

2. The dependency or entity denies modifications or corrections to personal data.

3. The petitioner considers that the information delivered is incomplete or does not correspond to the information requested on the petition.

4. In case of no answer in the terms of the present Law. To this effect, twenty days after the presentation of the request, the petitioner may present a copy of the request showing the date it was made to the obliged subject.

5. Due to expiration of the term for delivery of the requested information.

Article 54. Simplicity of the Procedure. The maximum authority will immediately solve the deficiencies of the resources interposed by individuals.

Article 55. Requisites for the Resource of Revision. The written document for interposing a resource of revision will contain:

1. The dependency or entity before which the request was presented.

2. The name of the recurrent and the third party if there is any, as well as the address or means of receiving notification. 

3. The date on which the act in question was notified or brought to his or her knowledge.

4. The recurring act and the points requested. 

5. A copy of the challenged resolution and, if the case may be, the corresponding notification.

6. Any other element he or she considers appropriate to submit to the judgment of the maximum authority.

Article 56. Procedure for the Resource of Revision. The maximum authority will substantiate the resource of revision according to the following guidelines. 

1. Once the resource of revision has been interposed, the maximum authority will issue a definitive resolution within five days. 

2. The maximum authority’s resolutions will be public. 

Article 57. Sense of the Resolution of the Maximum Authority. The resolution of the maximum authority may:

1. Confirm the decision of the Information Unit.

2. Revoke or modify the decision of the Information Unit and order the dependency or entity to allow the interested party access to the information requested.

The resolutions must be in writing and establish the terms for compliance and the procedures to ensure execution. 

Article 58. Resolution of the Resource of Revision. Once a resolution has been issued by the maximum authority declaring the legitimacy or illegitimacy of the recurrent’s requests, he or she will mandate that the obliged fully complies with the resolution within five days, under warning that, in case of noncompliance, the situation will be certified before the competent jurisdictional organism, without prejudice for the dictation of any measures that lead to the immediate execution of the resolution. 

Once the procedure for revision has been exhausted, the administrative phase will be concluded, and the interested party may enter a respective action of appeal to ensure prevalence of his or her constitutional right, without prejudice for legal actions of any other nature. 

TITLE V

ONLY CHAPTER

RESPONSIBILITIES AND SANCTIONS

Article 59. Sanction System. Any public officer, public servant or any other person that infringes on the dispositions of the present Law will be subject to the application of administrative or criminal sanctions in conformity with the dispositions foreseen in this Law and other applicable laws. 

Article 60. Administrative Sanctions. Administrative faults committed by responsible parties in their compliance with the present Law will be sanctioned by dismissal or destitution from the position, depending on the severity of the fault, without prejudice for the corresponding civil or criminal responsibilities.

Article 61. Administrative Sanctioning Procedure. For the substantiation and procedure of administrative sanctions, applicable norms in the matter will be followed.

Article 62. Commercialization of Personal Data. Whoever commercializes, through any means, personal data and sensitive personal information files without the express written authority of the owner of the same will be sanctioned with one to three years of prison.

If the author is a public officer, the sanction will be two to five years of prison and special disqualification, which will last twice as long as the sanction.

The criminal sanction will be applied without prejudice for the corresponding civil responsibilities and damages and costs that may be generated by the commercialization of personal data and sensitive personal information.

Article 63. Alteration or Destruction of Information in Archives. Whoever, without authorization, alters or destroys, in prejudice of a person, personal data information that is found in archives, files, electronic or computerized support in public institutions will be sanctioned with one to three years of prison.
If the author is a public officer, the sanction will be two to five years of prison and special disqualification, which will last twice as long as the sanction.

The criminal sanction will be applied without prejudice for the corresponding civil responsibilities and damages and costs that may be generated by the alteration or destruction of archived information.

Article 64. Retention of Information. An officer, public servant, or any person responsible for complying with the present Law, who arbitrarily or without justification, obstructs a petitioner’s access to the information requested will incur in the crime of Retention of Information. He or she will be sanctioned with one to three years of prison, special disqualification, which will last twice as long as the sanction, and a fine of 50,000 to 250,000 Quetzales, depending on the circumstances of the act that will be qualified by the competent judge.
The criminal sanction will be applied without prejudice for the corresponding civil responsibilities and damages and costs that may be generated by the retention of information.

Article 65. Disclosure of Confidential or Reserved Information. Any officer or public employee that discloses or enables the disclosure of information of which he or she has knowledge due to the nature of his or her position and is, by disposition of the law or of the Political Constitution of the Republic of Guatemala, confidential or reserved, will be sanctioned with two to five years of prison and special disqualification, which will last twice as long as the sanction.

The criminal sanction will be applied without prejudice for the corresponding civil responsibilities and damages and costs that may be generated by the revelation of confidential or reserved information.

TRANSITORY AND FINAL DISPOSITIONS

Article 66. Conformation of Information Units. Obliged subjects, in the scope of their respective, will conform Information Units and update their sua sponte obligations within one hundred and eighty days of publication of this Law in the Official Diary.

Article 67. Budget. The next General Income and Spending Budget of the State will include an additional allocation so that the Attorney General for Human Rights may fulfill its attributions as established in this Law.

Article 68. Creation of Units. The creation of obliged subjects’ Information Units will not create additional spending of the General Income and Spending Budget of the State, but must depend on existing public officers. 

Article 69. Derogation. All legal and regulatory dispositions that are opposed to what the present Law states are derogated. 

Article 70. Effect. The present Law will come into effect sixty days after its publication in the Official Diary.
